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R&C Executive Group Item 7
Private and Confidential

Post EU Referendum Update

Purpose

1. This report aims to provide an update about the latest developments following the results of the EU referendum on the matters relevant for this Executive Group.
Recommendations

2. Members are invited to:

i.        Consider implications of the latest ‘Brexit’ developments;
ii.        Note the initial engagement by COSLA at ministerial and officer level;  

iii.      Encourage Councils to provide detailed replies by end November to the ‘Brexit’ impact paper circulated to all councils; and
iv.      Encourage Council services to identify and make available officer expertise that can support COSLA engagement in formulating the Scottish and UK negotiating positions. 
Background

3. Members will recall that an update following the result of the EU Referendum considering a range of immediate implications in terms of EU funding and initial engagement with the UK and Scottish Governments and Parliaments. 

4. This in the period since then a number these engagement has been expanded in preparation for COSLA to be actively engaged in formulating the Scottish and UK Government negotiation position. At the same time, it has been possible to consider in more detail the implications of the so-called ‘Brexit’ in Local Government as a whole and locally.  

5. There have been also some reassuring developments as regards to EU funding with now the Treasury and the Scottish Government confirming the continuation of the current 2014-2020 EU rural and structural funding projects – one third of the Scottish allocation is managed by Scottish Councils. Initial considerations about post ‘Brexit’ local socio-economic development funding are also taking place.

6. Clearly this is one of the most important changes that Scottish Local Authorities – and Scottish Devolution- has had to face in decades. While COSLA as the national and international voice of Scottish Councils is expected to play a significant role in negotiations this necessarily require the active input and expertise from Councils. 

Detail  

7. Members will recall that following the referendum COSLA was in touch with the Scottish and UK Government as to seek reassurances over the immediate state of ongoing EU funds but to also seek early engagement in preparing for the negotiations that are due to commence in April 2016.
8. The COSLA Convention, Leaders and several Executive Groups considered the ‘Brexit’ implications in some detail at several instances since June and COSLA has been engaging at political and officer level to address the specific implications for Local Authorities –legal, financial- but also to seek to influence the negotiating position so that Local Government is not unfairly put at a disadvantage. Leaving the EU will have profound implications to the devolution settlement with powers being returned from Brussels. Clearly the ambition of local government is to ensure that these some powers are returned to local government on the basis of the principle of subsidiarity – rather than being retained by Westminster or Holyrood.  

9. At political level the COSLA President met with the new ‘Brexit’ Minister Mike Russell MSP and Europe Minister Alasdair Allan MSP on September 8th. Out of that came a clear commitment to work together in shaping Scotland’s position in the negotiation. Specifically, Mr Russell requested COSLA to provide detailed assessment of the implications of ‘Brexit’ in Local Government. 

10. The Secretary of State for Scotland wrote to the President confirming HMG readiness to include COSLA and Scottish Local Government in formulating the UK negotiation line for ‘Brexit’. A number of initial discussions are taking place already between COSLA and UK ministries officials in preparation for more structured meetings later this year, hopefully involving a variety of experts from across Scottish local government’s family.
11. Clearly there remains a great level of uncertainty, including within the UK Government, on the specific UK negotiation demands to the EU. So far it seems clear that the preferred option by the new Cabinet is to secure an UK-EU deal that is exclusively a free trade one with some cooperation arrangements on issues such as security, joint EU funding projects of common interest (e.g. research, energy links) and reciprocity arrangements on workers, pensions, arrangements of EU nationals in the UK and UK nationals in the EU – but not freedom of movement. Equally the UK does not wish that the European Court of Justice retains any form of jurisdiction in the UK. This means a relationship that would be much looser than what Norway, iceland and even Switzerland have with the EU. 
12. The new Prime Minister confirmed early October that the ‘Brexit’ negotiations would start once Article 50 is formally triggered end March 2017 – meaning that the UK could leave the EU on April 1st, 2019. This is an extremely tight timescale. A Joint Ministerial Committee (JMC) with the Prime Ministers and the three First Ministers on October 24th meant to spearhead detailed exchanges at officer and political level (a new JMC subcommittee bringing together the respective ‘Brexit’ ministers started meetings early October). The UK Government plans is to agree on the basic principles at Cabinet end of this year, to confirm with the devolved administrations at the next full JMC in January so details can be finalised by the time negotiations are triggered.  The ongoing court challenges might delay this calendar but it is unlikely that it would result in other than more parliamentary scrutiny safeguards of the government negotiations, which is to be welcome. 
13. In terms of parliamentary scrutiny COSLA has already provided detailed submissions dealing with the higher level issues to a number of UK and Scottish parliamentary inquiries. On October 24th the COSLA President gave evidence to the Commons Scottish Affairs Committee where he outlined the key demands agreed so far at political level within COSLA: subsidiarity and devolution of powers, retain as many links with Europe as possible, ensure community cohesion and a stable framework so that Councils financial and legal liabilities deriving from leaving the EU are addressed in a stable post ‘Brexit’ legal and financial settlement that entrenches local democracy and self-government.

14. In that respect the so-called Great Repeal Bill that is meant to ensure the continuity of all existing EU rules and regulations would give temporary stability and legal certainty post ‘Brexit’. However, being a ‘catch-all’ piece of legislation there is a high probability that it might have unexpected consequences for the current Devolution settlement and for local government, so it will require a close scrutiny and influencing. Clearly outstanding liabilities to Councils arising from EU law: financial, legal, audit, reporting and infringement issues need to be comprehensively addressed well before ‘Brexit’ happens. 
Preparing Local Government position 

15. In addition to the above mentioned political discussions there have been a number of officer exchanges between COSLA and Council officials. The COSLA Chief Executive is chairing an internal task force to develop COSLA’s responses. Equally it has written to all Chief Executives requesting detailed assessment of their expectations and implications of the ‘Brexit’ negotiations for their particular local authorities. A first report containing Councils initial detailed feedback has been put together and shared with the Scottish Government. The ‘Brexit’ Minister Mike Russel MSP has greatly welcome this and is now requesting a more detailed paper by end of November, ideally including a more detailed breakdown of implications per each part of the country. This will be used to shape the Scottish Government own negotiating position – an outline will be presented during November – and will form the basis for detailed discussions with civil servants. Therefore, Councils are strongly encouraged to reply to the draft ‘Brexit’ impact paper circulated by the COSLA Chief Exec to all Councils in late October providing as much details as possible.  
16. However, a successful engagement in formulating the Scottish and UK negotiation lines requires a more proactive approach from Local Government. This is why on 26 October a small group of Local Authority officers from a variety of expertise (EU funding, rural issues, environmental services, legal services, procurement, etc.) gathered at a meeting convened by COSLA to compare notes of Councils emerging views on ‘Brexit’ and activities being undertaken.

17. For COSLA it was particularly important to have this meeting as while there have been ‘Brexit’ discussions at Local Authority Chief Exec or elected member level there was a need to have the emerging views from Local Authority practitioners and local authority officer professional networks.  

18. It was evident out of the meeting that for local government input to be meaningful there will be capacity issues that need to be addressed as to be able to respond to government’s requests in due time. Hence there is the need that Councils and indeed the professional associations identify officials that might be able to be available to provide technical expertise in their specific areas of knowledge that can support COSLA negotiations.  It was also agreed that this group could continue meeting every few weeks to review developments as negotiations progress. 

EU legal implications 

19. We would be keen to look at new post ‘Brexit’ scenarios where social provisions can be put into procurement arrangements allowing the introduction of “buy local “clauses and for public bodies to require that all providers and subcontractors pay a local living wage to their employees. The EU State Aid rules could be revisited to allow greater help to be given to companies. We need to able to create and protect jobs in the less prosperous areas, and offer subsidies for public services such as ferries or island airports. As an employer Councils have had a longstanding issue with the working time directive and would want to consider possible flexibilities around health and social care. 
20. But we also need to have a balance - the EU rules have been helpful in restricting the amount of public funds that can be given to ensure abuses and to make costly unfair trading practices unlawful.  Many of the existing UK social rights came from EU agreement and law. An advantage of the rules being at an EU level was they could not easily be removed by a change of parliamentary majority. There may be pressure that might be given in to. 
EU funding issues - current
21. Members will welcome Ministerial and UK Treasury reassurances on 3nd October, further confirmed by the Scottish Government on 2 November that the current funds will continue unchanged until the programmes finish. With agreement of the Scottish Government Councils have around a third of the £1.3bn EU Structural Funds allocated to Scotland between 2014 and 2020. 

22. There are however uncertainties over what happens with the EU funds that were planned to start being spent after ‘Brexit’, that is between 2020 to 2022 (the last years that current EU funds can be spent). Equally even if the Scottish Government has agreed to pass the Treasury commitment in full down to Councils and other bodies this does not mean that, once EU rules are removed, the Scottish or UK Government would not set new conditions to disburse de monies. COSLA will be urging that there should be no additional home-grown gold plating and ring-fencing. Equally funds managers strongly request that a letter of comfort is sent to them by the Scottish Government confirming these announcements as to formally reassure partners, contractors and staff.
23. However, there are a number of ongoing issues as regards to the current funds.  A meeting with Local Government officers was hosted by COSLA in preparation for the Rural Development Operational Committee that took place the day after. RDOC’s purpose is to overview the state of development of SRDP and its individual schemes such as LEADER and Rural Business scheme. There remain concerns across Scottish local government about the identified and to-be-identified costs of exiting the EU.  Consistent communication from the Scottish Government would aid understanding of the whole picture and enable lobbying with all the information to hand.  It is fair to say that the meeting brought up a considerable degree of concern about the state of the programme in particularly LEADER, even leaving ‘Brexit’ aside. A focal point is the lack of proper communication and lack of uniform guidance. Once again the IT system is acting as a drag on applications.  

24. Coupled with a not-decreased audit risk and lack of a transparent and measurable delivery plan this is creating uncertainty that is having an effect even in staff morale and retention. Coupled to that is the feeling that there need is need to have a more effective forum where this can be acted upon with the Government.  
EU funding issues – ‘Brexit’
25. The Great Repeal Act is unlikely to cover the many rules and guidelines governing the EU funds. Complying with these is crucial to prevent audit and reporting infractions further down the line. Their status is uncertain as is what will happen post ‘Brexit’ with the Audit and infringement procedures (on EU funds or other bits of EU legislation).

26. Councils would like to continue to take part in INTERREG (cooperation with other local authorities) and similar funds like our Norwegian and Icelandic colleagues do. Both participate in the Horizon 2020 programme as it has a dedicated line on innovative societal change. Ideally members would like the same for the Transport, Energy and IT funding, known as “Connecting Europe”. An example is trying to access a €300 million to fund the roll out e-government across Scotland. It would make our public administrations interoperable and help access locals services remotely.

27. If possible the UK should remain a shareholder of the European Investment Bank (EIB). Once the EU Structural Funds go the EIB loans will remain the only avenue of international funding that UK public authorities will have. EIB lending could fund hydrogen and electric buses.

28. Post ‘Brexit’ we will need funding mechanisms for locally led, sustainable economic development. The new UK or Scottish local economic development funding to replace EU funds should keep the main features of the EU Structural Funds. By both the Scottish and UK Governments admission these are the medium term funding certainties taking us beyond a single parliamentary term which are strategic nature are really helpful and should be replicated. These new funds should also be streamlined, devolve responsibilities to the local level and reduce the complexities of different departmental agendas.

Future economic policy

29. As the COSLA President said to MPs we would want a UK and Scottish industrial policy, heavily invest in young upskilling and retraining and in the case of Scotland ensure that our World beating universities are given the means to bring ideas to the market.
30. The Scottish Parliament commissioned a study from Fraser of Allander Institute, the only research so far on specific impacts of ‘Brexit’ in Scotland. Their conclusion is that under all modelled scenarios, ‘Brexit’ is predicted to have a negative impact on Scotland’s economy. Based on the modelling and assumptions set out in the report, over the long-term a reduced level of trade is expected to result in Scottish GDP being between 2% and 5% lower than would otherwise be the case. The range of impacts is driven by the nature of any post-’Brexit’ relationship between the UK and the EU – the stronger the economic integration with the EU, the smaller the negative impact. We also find that the impact on Scotland, whilst significant, is estimated to be smaller than for the UK as a whole.

31. Moving forward it is also welcome that the Scottish Government used the National Economic Forum of 26 October (to which COSLA and a number Council officers attended) to outline a paper EU Referendum: Reaction, Impact, Priorities and Opportunities to outline preparations of the post ‘Brexit’ environment. We will seek to respond in detail to the issues raised there.

32. As in the past there is a significant degree of communication with the Scottish Government on rural issues. The new Cabinet Secretary Fergus Ewing has indicated that he will be carrying out a series of roundtables with specific sectors in the coming months and has specifically indicated Local Government and COSLA as one of the ones that will have priority engagement.
33. In order to prepare this the Scottish Government is seeking views on the back of the Vison for Scottish Agriculture exercise that was carried out pre-Referendum and which will be used to scope the options for rural Scotland and agriculture post ‘Brexit’.

34. For fisheries the application of the Common Fisheries Policy has been a matter of controversy in Scotland for many years. The uncertainties of what full UK control of fisheries would mean exist at a political and practical level. Specific concerns have also been raised around fish processing and aquaculture too such as workforce issues.

35. We share the view that Energy interconnection needs to be improved to decarbonise the electricity market and increase the use of intermittent generation. With or without a seat at the negotiating table, access to the European Electricity market is vital. The North Sea Super Grid should be a priority of the UK in the negotiations.

36. We are keen that non UK members of our communities don’t have their rights and obligations restricted or withdrawn. This is not what we want as local leaders or as a country. Scotland is a welcoming and should remain so. A reduction in EU migrants will affect Scotland’s ability to grow its economy and tackle problems associated with an ageing population. 12 local Authorities are expecting to see population decreases despite the general growth in Scotland’s total. Argyll & Bute’s population is projected to decrease by 13% and Inverclyde’s by 19%.

37. Migrants are key for the survival of a range of sectors such as health and social care, agriculture, construction, fish and food processing and hospitality. We will need to plan for any shifts in the workforce as creating replacements will not happen overnight. Our training and upskilling workers budget is very low in the developed world. 
Conclusion

38. Members are asked to note this paper and to seek that Councils provide further detailed evidence an expertise that can ensure that our ongoing discussions with Scottish and UK Government ensure that Scottish Local Government interests are fully taken as part of the ‘Brexit’ negotiation priorities.
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