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EU Public Services

1. Purpose

This report summarises the latest developments and next steps in the development of the EU rules on public services (procurement, shared services, services directive and state aid) following the approval of the new EU Treaty last December and the new European Commission legislative programme for the next four years.

2. Recommendations

Members of the Executive Group are invited to:

i) Note the recent developments on Services of General Interest and the Services Directive;

ii) Agree the key COSLA messages to the review of EU State Aid rules on Services of General Interest; and
iii) Note the recent call to finalise implementation of the Services Directive and the outcome of the Late Payment Directive.

3. Overview: 

Soon after the approval of the COSLA Political Messages on Public Services on November 2009, the new EU Treaty entered into force. The Lisbon Treaty of last November, included a new Protocol to protect local public services from excessive EU interference.  Earlier this year the European Commission started its new mandate running until 2014 and its legislative work programme (in effect, its manifesto) contains a number of key proposals on public services: new proposal for a EU framework of EU Services of General Interest (essentially, the EU jargon for what we call “public services”, provided by municipalities) and the review of the EU Public Procurement Directives.  Also, to streamline the development of the EU Single Market and remove its outstanding barriers to foster economic growth, a review has been prepared by former EU Commissioner Mario Monti. This is to deal with the lack of a full implementation of an existing key piece of EU legislation the Services Directive across the different Member States and Local Authorities.

As a result the coming year is expected to see significant changes in the way public services are regulated at the EU level. The firing shot of this process has been the current review of the rules whereby public bodies can fund private operators when they perform public services, such as ferry links. 

4.   Detail

Lisbon Treaty – Protocol on the Services on General Interest

As a reminder, the EU Lisbon Treaty contains for the first time a specific “Protocol on services of general interest”, added at the request of Member States that wanted to reduce the European Commission’s ability to regulate or otherwise interfere with local public services. The Protocol, which has a legally binding nature, stresses that any future EU legislation shall respect “The essential role and the wide discretion of national, regional and local authorities in providing, commissioning and organising services of general economic interest as closely as possible to the needs of the users; The diversity between various services of general economic interest and the differences in the needs and preferences of users that may result from different geographical, social or cultural situations; A high level of quality, safety and affordability, equal treatment and the promotion of universal access and of user rights”.
This is a historic breakthrough, one already welcomed by COSLA as a whole. However, the challenge is to persuade the European Commission to mirror the protocol and limit its action in defining and regulating local public services. So far it appears that the view from Commission officials is that the Treaty rules do not require a significant reduction of their powers to impose limits in the policy area concerning councils freedom to tender, procure and provide local services. However, at the political level the EU Commissioners are making noises towards protecting local services from excessive EU intervention. Their current work programme envisages the following initiatives:
4. Public Services
Communication on a quality framework for Services of General Interest: This is a very important development as it will provide the first formal interpretation by the Commission  on how the new Treaty provisions on public services should be interpreted. Although it is not the legislative proposal that some have been arguing for (including the Charter of Public Services that our EU umbrella organisation the Council for European Municipalities and Regions – the CEMR), it is expected it will provide some clarity on how far local and national authorities can go in delivering public services without compulsory tendering / market liberalisation being imposed. 

Revision of the 2005 Services of General Interest package: Connected with the above, this proposal due for November 2011.  It should provide additional details on how the Commission intends to oversee public service provision at a national and local level in view of the new Treaties and the most recent EU case-law. This policy paper will be prepared during this year and the CEMR has been invited to contribute, particularly as regards to new proposals on Social Services of General Interest (health and social care). Indeed the current Belgium Presidency is pushing hard on this, with a High Level meeting scheduled for this October. COSLA was invited to participate in the Task Force that prepared this meeting.

In relation to the above, the new Internal Market Commissioner, Michel Barnier, has been giving positive tones as regards to protecting public services (in contrast with the traditional stance of previous post holders). He has indeed been keen to launch an Internal Market users charter (by July 2011) 
5. Procurement :

It is also part of the European Commission prerogatives to define how public bodies should open to EU-wide tendering of their procurement activities. The UK public sector is particularly compliant with these provisions as a result of legislation from the 1980s. COSLA’s political position has expressed particular concern with the growing body of seemingly unrelated and uncoordinated EU proposals on procurement. Just tracking this growing array of legislation makes it difficult for local authority procurement experts. As a result COSLA has been working with CEMR to press for less, more coordinated and more smarter procurement arrangements coming from through EU legislation.  An example of the initiative has been the Ruhle report covering this area and approved by the European Parliament on 27 April. Over the coming months the Commission will undertake a “back to basics” review of existing procurement legislation (including where to set the bar on how far down EU rules should go). This is to be made public in July 2011, followed probably by a new legislative proposal in 2012. 

6. Shared Services

The joint provision of local services between several Local Authorities is an increasing trend in Scotland and elsewhere, aimed at providing both better, and more cost effective services to the public.  These are particularly important in the EU, where the average size of councils is far smaller and where shared services (or inter-municipal, public public cooperation as it is known in EU law) is a fact of life and an urgent necessity. So far the Commission is taking a hard line on this.  It broadly sees such arrangements as ones that should be tendered on the open market.  We will soon know whether last year European Court of Justice  ruling supporting shared municipal waste facilities of the Hamburg area
 can be considered as a landmark ruling. While the Monti Review does tend to agree with the local government view it remains to be seen what the Commission’s approach will be. 

In anticipation of this COSLA is working with the Improvement Service to assess the potential impact of the new EU framework in Shared Service schemes in Scotland.  

7. Single Market Review

Together with the EU2020 strategy for economic growth and the forthcoming EU Budget Review, the Review of the Single Market is one of the key blueprints for economic reform at the EU level. This review aims to identify barriers and bottlenecks that prevent the EU’s border-free trade area  (or the ‘Single Market’) to deliver more growth, including cutting down its current 1521 EU Directives and 976 EU Regulations. It would also signal the return to the more strict EU rules following the relaxations agreed during the height of economic crisis. Indeed, taking stock of this review EU Commissioner Barnier will present the “Single Market Act”  this Autumn.  A package of 30 new measures is to be unveiled over the next year.

8. Services Directive Implementation

A previous landmark piece of EU legislation, the Services Directive,  is still having problems of implementation at both a national and local level across the EU. It was intended to eliminate any undue barriers for business to operate in another EU Member State without having to be legally established in the other country. In the UK its implementation requires at a national and local level the removal of devolved and local rules that create barriers to traders from outside the UK. Similarly, Local Authority websites must provide business information that covers how service providers apply for a permit or licence (and let them do so electronically), relevant contact details, how public registers and databases on providers and  services can be accessed, means of redress in the event of a dispute. It should also allow electronic payment of any fee that business may be required to pay.  COSLA has participated in the UK and Scottish legs of the implementation process. 

As many Member States, and a very high proportion of local Authorities have failed to fully implement the above requirements, the Commission has launched a consultation to identify the outstanding problems. COSLA has approached the Councils at Chief Executive and officer level to remind them of the outstanding obligation, and in an attempt to identify what the barriers may be to implementation.  
9. Late Payments
COSLA members agreed last November to oppose EU proposals that aimed to impose a 5% penalties on Local Authorities that failed to pay its suppliers within 30 days. While agreeing on the purpose and emphasising the comparatively good record of Scottish Councils, this proposal infringes the EU principle of subsidiarity.  COSLA has been working with the CEMR and briefing Scottish MEP Catherine Stihler on our views and possible alternatives to the proposals. We can now report that the final proposal as agreed does retain the 30 day limit but allows it to be extended to up to 60 days. The proposed 5% penalty has been voted down but the interest rate to be applied for late payment is increased so as to create an incentive to pay providers promptly. 

10. Review of the EU State Aid for public service compensation  

One of the prerogatives of the European Commission is to define if and how public authorities can provide public funds to private operators – known as State Aid.  A crucial landmark ruling known as the Altmark case narrowed down the conditions whereby a Local Authority  can subsidise a public service operated by the private sector (for instance, a bus route, waste management).  To address the  question arising from this ruling the Commission issued new rules in 2005 and 2007.  The European Commission is now assessing whether the current rules need to be reviewed. As indicated above, this is the first salvo of the new discussion on how far the EU should get involved in defining what a local public service is.  Expressed in EU jargon the idea is to prescribe what a Service of General Non Economic Interest is (i.e. a classic public service provided by the state) and a Service of General Economic Interest (i.e. a service that may be provided by private operators) and for which there should be open competition for tenders.
Based on previous policy positions of COSLA, members are asked to discuss and agree with changes the below response to the Consultation. COSLA is also coordinating views with the Scottish Government and these messages will be also used to that purpose: 

11. COSLA draft Response
The Convention of Scottish Local Authorities (COSLA) is the representative voice of all Scottish Local Authorities both nationally and internationally and it has long being advocating that the European Union legislation to fully respect the local competences and autonomy of Councils to organise and provide local services.

COSLA calls on the European Commission to fully respect “the essential role and the wide discretion of national, regional and local authorities in providing, commissioning and organising services of general economic interest as closely as possible to the needs of the users” ,as enshrined by the new EU Lisbon Treaty protocol, in any European Commission review of the EU State Aid Rules.
COSLA does respect the fact that the Commission has a statutory obligation as guardian of the EU Single Market to prevent distortion to trade with protectionist measures such as undue compensation or overcompensation to private operators for the provision of a local service. We also acknowledge that there are large private operators providing such services across the whole of the EU.
However, we believe that this is not sufficient grounds for the current blanket rules over how to compensate locally for the provision of public services.  Indeed we welcome the recognition by the Monti Report that there are still gaps on the legal certainty of local public service compensation.
COSLA advocates the principle of proportionality as enshrined in the Treaties. We repeat our long-standing view that, concerning private operators providing local services on behalf of Councils, that there is an important distinction to be made between "economic” and  "operating in a market". This depends on how big the "market" part is among the whole operation.

In Scotland, for the local services subject to State Aid, there is rarely a “market” as very often the supported private provider is the only one available to deliver the service effectively, and often the provider itself would not exist without the aid being provided. This is a very different situation with the case of a substantially commercial area, where public service obligations need to be imposed to preserve the public interest. The legal regime needs to recognise and respect these profound differences in role and content.
Consistent with the above and responding to the new EU Treaty rules, we believe that there is no case for EU action to regulate SGIs provided within a defined local area, and aimed wholly or mainly at serving the local population. Local public services provided by local or regional authorities in the general public interest, and mainly for social or environmental rather than commercial purposes, should not be considered to be Services of General Economic Interest. This is irrespective of whether there are commercial operators providing such services, or aspects of such services at a local level.

We would also like to repeat that as unlike other parts of the EU, most services are now liberalised in the UK, therefore we are already in a “barebones” situation where we believe that further EU involvement would be disproportionate.

We understand the willingness of the Commission to revisit the current rules based on the evidence of problems faced by Local Authorities, and that the questionnaire is structured in that way. However, we believe that the new Treaty provisions will fundamentally change the overall situation, and the Commission should revisit its existing rules (the 2006 Decision, the 2005 Framework) and agree additional guidance in how the Protocol will be interpreted.

Having already acknowledged that, given the diversity and reach of the EU Internal Market, there are areas where EU Commission involvement is appropriate and even necessary, we would support a reasoned and proportionate approach. We would therefore welcome that the Commission providing an assessment of the feasibility of the menu of options proposed below and for under which situations it would consider them applicable: 

a. Raising the existing thresholds above which the existing rules apply  

b. Extension of the sectors
 that are exempted from the current rules

c. Further clarification of the criteria already laid down in the Altmark package, notably the a more detailed definition of mandate (act of entrustment) given  to the private operator and further clarification on what constitutes a “typical undertaking, well run and adequately provided” (the fourth Altmark criteria).  

d. To lay out the criteria for a Block Exemption on State Aid granted to private operators as compensation for providing intrinsically local Services of General Interest. 

Serafin Pazos-Vidal
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� Commission v. Germany (Case N° C-480/06, 9 June 2009) known as “Stadtreinigung Hamburg”.


� This includes, Ferry and Air transport to islands amounting to less than 300,000 passengers per year, certain social housing undertakings and those hospital deemed providing a SGEI.   






