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Convention Item 4 
Private and Confidential

Developing COSLA’s Response to Leaving the European Union
Purposes
1. To provide an update over where the UK and Scotland currently are since the European Referendum of 23 June, to note emerging matters of importance to Scottish Local Government, and for Convention to provide strategic direction to the suggested areas of activity for COSLA’s leadership and officials and to provide a political mandate for work to progress.  
Recommendations

2. Convention is asked to:
i. Agree the strategic direction being taken by COSLA politically and at an officer level and in particular that COSLA continues to seek access to the high level political negotiations at UK and Scottish levels for its members;

ii. consider the impact in their local areas, add to the list of issues of importance to their councils and let COSLA have information as soon as available; and 

iii. agree that further reports be brought back to COSLA’s governance structure, including Convention where appropriate, to allow detailed consideration of matters and to develop Local Government position as further information becomes available.

Background

3. Over three months on from the Referendum the UK’s political and economic response continues to be marked by uncertainty.  The appointment of the Secretary of State for Exiting the European Union (David Davis MP) and the Secretary of State for International Trade (Liam Fox MP) while complementing the appointment of Boris Johnson as Foreign Secretary have shown up apparent tensions between them and the PM Theresa May.  Both Secretaries of State are expected to visit Scotland to consult over their work, although this has not happened yet.
4. The UK and Scottish Governments have started to staff up their departments which will formulate the UK’s and devolved Government’s negotiating positions.  While submissions are being invited, the real development is expected to take place behind closed doors and at an intergovernmental ministerial level, supported by civil service led discussions.  Information about even the most basic content of the Government position is only likely to emerge after the conclusion of the conference season.  The PM’s position is that full disclosure will only happen at the point that Article 50 is invoked.
5. The Local Government Association elicited a commitment from Greig Clark MP (the then Secretary for Communities and Local Government) for them to be engaged in the processes formulating the UK position.  COSLA has made the point that Scottish councils need an equivalent status recognising our interest in working with the UK and Scottish Governments over reserved and devolved powers respectively.  
6. Over summer the Secretary of State for Scotland, David Mundell MP, set in place a range of regional based discussion sessions with ‘Scottish civic society’.  He was viewing the initial meetings as largely a listening exercise.  In August sessions took taken place with the chambers of commerce, youth groups and Local Government (hosted by Stirling Council and facilitated by COSLA with some 28 people from councils).  Since then official level discussion has developed on how best to engage with the Scottish Local Government agenda – including visits to and participation in workshops engaging the UK / London based civil services at its higher levels.  We are expecting formal confirmation of this soon.
7. Mike Russell MSP’s appointment in late August as Minister ‘for UK Negotiations on Scotland's Place in Europe’, has opened a new channel for political discussions between the Scottish and UK Governments and ourselves.  Officials are being recruited to his new division, reputedly including fast stream civil servants.  While UK political contact has been light, discussions at an official level appear to be growing.  

8. COSLA’s President met with Mike Russell on 9 September to push further for council level engagement in formulating positions on both devolved and reserved issues.  The Minister recognised Local Government as key players and takes as read the need for us to establish strong links with the Scottish Government on the EU.  It was agreed that COSLA and his officials would engage and that the Minister would consider COSLA’s membership of any BREXIT programme board that might develop, as well as how COSLA will be engaged with the Standing Council of Experts established by the Scottish Government.  
9. It was also agreed that both spheres of Government need to list the problems we are likely to face and to share these.  While recognising ‘business as usual’ needs to continue we need also to plan for the post Brexit world including how the local / Scottish interface might work in areas such as trade agreements.

10. The aim of the UK Brexit activity at the moment is to arrive at an agreed position on the preferred outcomes before Article 50 is invoked.  At one stage it was expected that this would be in the first quarter of 2017, with political pressure from the UK Parliament being applied to ensure that this did not slip.  However, attempts to pin down when the Article. 50 would be invoked other than ‘not before the end of 2016’ have not been successful.  Since the referendum, the legal and parliamentary arrangements have become less clear.  Early on, the UK Government went as far as to state that no legislative process would be required in the UK Parliament before Article 50 is activated.  This is being contested through legal action.
11. While the UK Government has gone as far as to suggest that Scotland could have a closer relationship with the EU as part of the UK - if there is an evidence base to support how this could happen – there has been little further news on how this is progressing.  Earlier ‘chat’ centred on the merits of an ‘off the shelf’ template that would be applied to a non EU UK, including Norway, ‘a reverse-Greenland’, Swiss or Canadian options.  The UK Government has pushed back strongly stating that a unique settlement will be sought that recognises the UK’s historical membership and its intention to maintain a close relationship with EU members.  It states instead that the existing range of options show that flexibility is, and always will be, available to meet individual trade circumstances of non-Member states.  
12. On a positive note, to reduce legal and economic uncertainty, the UK Government is considering passing unincorporated EU legislation directly into UK law with effect from the moment the UK leaves.  This will offer the opportunity to revisit the returned powers more flexibly later on.  

Developing Local Government’s position
13. For Scottish councils and our UK sister local authority associations (LAAs) the over-riding principle is that we are best placed to know what the local effects will be of EU withdrawal, what measures will be needed to mitigate the negative effects and how best to take advantage of opportunities that will arise.  While COSLA and the other UK LAAs will respond to requests for written and oral submissions and engage in lobbying, such action cannot satisfy Local Government’s political representative role.  We have a desire to be involved in the decision making itself – an ambition we share with the First Minister.  COSLA’s direct official level engagement with the Department for Exiting the European Union and with Mike Russell’s new division will be important steps in achieving this.  
14. The following describes the principal emerging concerns for Scottish councils.  Chief Executives have been written to asking for further information, and professional organisations will also be asked for their contributions.
EU Funding
15. All local authorities will have some funding in the pipeline for the EU financial planning 2014 to 2020, where some £700m was allocated to Scotland.  This supports a complex range of funding streams for infrastructure, skills, welfare and other interventions.  The approach has been in place for over 30 years and councils have been increasingly able to influence the shape and content of the programmes.  For rural and sparsely populated areas it is essential that this support continues.  Feasible replacements based on current arrangements need to be proposed before Article 50 is invoked.
16. After leaving the EU, councils will want to be sure that the new flexibilities provide stable arrangements that can achieve economic growth.  We need also need to be able to reassure the third sector of their vital role in delivering local services, whatever the size of their organisations.  Without an undertaking to continue funding support, it will not be possible to offer such reassurances.  
17. Equally there is uncertainty developing with bodies involved in transnational partnerships with other EU members.  Local authorities and universities will be particularly affected.  Would-be partners are already walking away, or at best standing back waiting for clarity and commitment.  We need to be reassured that the advantages of joint international learning are maintained after Brexit. 
18. UK Ministers have sought to provide some reassurance around this, with the Chancellor pledging funding to plug the post-Brexit funding gap for EU backed projects.  While this statement was welcomed, COSLA will be working with the other UK Local Authority Associations to clarify what is covered by this, and what commitments will be made for after 2020 when the current EU funding programme and the underwriting arrangements run out.  Further information will be provided to COSLA’s governance structures as it becomes available.

Economic Uncertainty
19. Councils have increasingly complex matters to deal with – but our long term planning is hampered by the UK and Scottish Government financial uncertainties and only having 12 month funding packages to work to.  Councils will be looking for early measures that take us through the next rolling three years with confidence.  

20. More generally, local economies are already affected by the Brexit decision.  EU market access is a particular issue with would-be investors now being reported as holding back or withdrawing in some cases.  The UK looks less attractive for investment given the smaller risk associated with investing directly in the EU.  Additionally, how different council area will be affected is far from uniform.  Some local economies are much more dependent on exporting to the EU than others.  Local Government will be keen to see the UK and Scottish Governments adopt an interventionist approach to meet the risk that lies ahead – in a similar way to that used for the 2008 crisis.  Failure to act will certainly affect future foreign investment.  
21. Scottish councils need reassurances about EU nationals and their right to work.  While we can reassure our own EU staff, there is a concern that other employers, and this has been a particular concern raised by Islands councils, will see their access to EU employees and the skills and labour they bring with them tail off as we approach Brexit.  In addition to the hospitality and health and social care sectors, there are real skills sets we have access to through membership of the EU and its mobile workforce.  All of which could disappear.  Replacement measures are needed to meet Scottish employment needs, whatever the fears are over immigration in the rest of the UK.
Future Trade policy
22. Related to this is the need to ensure that both the UK Trade & Investment (UKTI) Department, and its sister organisation Scottish Development International, engage councils more closely in their trade related activity.  Until the UK leaves the EU work on new International Trade negotiations will only consist of initial approaches – but this period provides an opportunity for central Government and its agencies to consider how they engage with local authorities as leaders in economic development and investment locally.  Both the UKTI and the SDI are felt to be remote from Local Government.  
Citizens’ entitlements and social policy 
23. Members as advocates for their constituents will want to ensure that as far as possible the gains achieved over the years of EU membership are maintained.  Non-exhaustive illustrations include the EU Health Insurance Card, consumer protection, access to employment rights, and access to mobile common EU phone charging rates.  Barriers here are likely to make it less easy to recruit and have visitors from the EU. 
24. After years of battling on the procurement front, councils have secured considerable room for social benefit clauses.  This is not just an ability to promote local employment, local benefits and the broad people and environmental regulatory regime.  It also set the tone seeing local society as stakeholders in the design of services they receive and ultimately pay for.  The danger is that this could be lost if a more ‘liberalised’ approach is taken in the post Brexit world.  To protect local decision making it is important that councils are able to influence the shape and content of new trade agreements.  This is a real concern, evidenced and catered for during the TTIP negotiations where US municipal authorities have expressed concerns about its potential effect on their local procurement arrangements.  
Proposed Work Streams
25. COSLA’s position of ‘remain’ in the lead up to the Referendum was caveated, given the need for reform and the felt absence of a real commitment to subsidiarity and multi-level governance.  In considering structuring COSLA’s response to both this and the Brexit result a multi-level approach is recommended.  These fall under the following headings: 

· Addressing the effects on popular sentiment resulting from the Referendum campaign
· Putting in place the political and officer arrangements necessary to influence the BREXIT negotiations to protect the role of Local Government.  
· Developing COSLA policy positions to feed into EU negotiations – essentially working on and agreeing lobbying positions with an evidence base 
· Using the COSLA positions to develop both a strong lobby in the post Article 50 environment at an EU level, as well as domestically post Brexit 
The following paragraphs further elaborate on these as streams of work.  The officer component will be led by COSLA’s Chief Executive, supported by a Senior Responsible Officer and a flexible team of other senior staff, drawing on councils’ and professional organisations’ views and evidence.

26. Addressing the fall out of the Referendum campaign – essentially to limit the damage on confidence in democratic institutions and minimise the impact this will have on the Local Government elections in 2017.  In particular to : 
· Address anti-establishment feelings and the apparent lack of confidence in democracy and the felt remoteness / unaccountability of domestic and national decision making expressed during the campaign
· Community cohesion to be protected – trying to reverse the campaign effects on public opinion over immigration / race / xenophobia
27. Ensuring that the right access is available politically and at an officer level in all arrangements leading up to Article 50 being invoked and, subsequently, during the BREXIT negotiations.  This will require 
· COSLA’s own structures to be used and new ones to be put in place – with internal and external official level arrangements supporting Local Government’s policy positions and presence at table.
· COSLA to secure a presence at UK and Scottish Government negotiating tables that lead to the development of the UK positions – and the post exit arrangements
· COSLA relations with Parliaments to be established at Scottish, UK and European levels – including providing submissions, but also lobbying for Councils’ own needs
· Maintaining COSLA relations in Europe – and promoting awareness of our policy positions wherever possible, in particular through existing relationships with the Committee of the Regions, MEPs and the European Commission
One recent gain which will assist with this is a concession we sought from the Commission to reinstate LAAs such as COSLA to be treated as part of EU Governance. We were to be registered in a similar way to commercial trade associations with restricted rights of access to the EU institutions and their members.
28. Developing COSLA Policy Positions to feed into EU negotiations – this will be multi-strand work to agree lobbying positions with an evidence base continuing after Article 50 is invoked.  
· COSLA engagement in International Trade Treaties – pushing for direct engagement in shaping policy content being no at least that available through the EU Institutions
· Preserving local EU funding arrangements - work with Scottish Government to map out current funding and lobbying for these to be continued or improved 
· Develop positions on workforce matters whether in or out of the European Economic Area (EEA) 

· Starting work on how best the returned powers will be used and subsidiarity and local self-governance used to influence or direct these. 
· Articulating COSLA’s detailed positions and scenario planning using previous material but applying these to a post Brexit UK - in the EU, EEA or other.  
Conclusion

29. There are a considerable number of challenges arising from the EU Referendum decision that affect Scottish councils in their role as local community leaders.  This report provides an initial summary of these and the ‘asks’ that arise. It also welcomes Convention’s views about how these should be added to and refined.  
30. The report suggests the workstreams and approaches to be taken, seeking a mandate to progress this complex matter.  Further reports on specific matters will be made to COSLA’s governance structures over the coming months.
Communications Bulletin

COSLA considered a report on post-EU Referendum matters.  Convention agree councils are the best placed bodies to know what the likely effects will be of EU withdrawal and what measures will be needed to mitigate the negative effects locally, as well as how best to take advantage of opportunities that will arise.  They agreed that they need to be represented in the arrangements that will develop the UK’s negotiating arrangements prior to Article 50 being invoked, as well as to be engaged in the 2 year negotiating period that will then follow.  

Anil Gupta,  Chief Officer - Communities
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