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Leaders Item 4 

Brexit Update

	Strategic Development

As the pace is increasing, this general update provides information on recent Brexit centred developments.  These are not meant to be definitive of every COSLA activity around Brexit, but focus primarily on the governance and negotiation arrangements for the returned powers, whether they are at a UK or Scottish level and require policy co-ordination, and provide some information around some recent relevant lobbying and meetings.  More detailed information on specific policy is being provided as appropriate through the Boards.


	Summary and Recommendations

Leaders are invited to:

i. Agree that, given current developments over the Joint Ministerial Local Government Committee, the President write to the appropriate UK Minister to welcome this, while raising the need for the arrangements ultimately to be given a statutory footing;
ii. Agree that, given the likelihood that initial activity will soon be underway to revise the Joint Ministerial Committee arrangements, to write to the Scottish Government asking that Local Government be included in issues with a local impact or affecting shared competencies;
iii. Note the arrangements set up to meet regularly with Mike Russell, Minister for UK Negotiations on Scotland's Place in Europe and that this is likely to generate future reports on specific issues through COSLA’s governance structures; and
iv. Note that further reports on the developing Settlement Scheme for EU citizens and their families post-Brexit will be brought back to future COSLA meetings.  



	References

Previous reports:

· COSLA Convention March 2018 – COSLA Plan/Annual Report

· COSLA Leaders November 2017 – EU Funds 

· COSLA Leaders October 2017 -  UK Withdrawal from the EU – Governance and Update
· COSLA Leaders August 2017 – UK Withdrawal from the EU
· COSLA Leaders February 2017 – Brexit Update and Mandate
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Brexit Update
Strategic development

1. As part of the existing arrangements for the Committee of the Regions (CoR), COSLA has been active in ensuring that relationships are developed and maintained in a way appropriate to the developing post-Brexit world.  The CoR has a significant influence on the EU wide policy frameworks that have a local impact.  In most circumstances post-Brexit these will continue to have significant influence on how local authorities deliver services here.

2. By working with the other UK local authority associations, we have secured an initial agreement from both the UK Department for Exiting the European Union and the UK Housing, Communities and Local Government Ministers to develop replacement arrangements for the CoR.  It is to structure how the repatriated legislative and non-legislative policy frameworks reserved to the UK are to be developed and run.
3. COSLA Vice-President, Cllr Houston, was involved in a positive meeting with Minister Rishi Sunak MP, who was delegated the responsibility to arrive at a suitable arrangement and inform the House of Lords over the progress being made.  This happened shortly after the various English Local Government elections and resulted in a letter being sent on 10 May to peers.
4. Further, COSLA officers have been told that the UK Government recognises that the current Joint Ministerial Committee arrangements between it and the devolved Governments need to be revised, given the constitutional changes that are underway or needed for a post Brexit UK.  While these clearly recognise two important parts of the governance of the country, they fail to take into account locally elected representation, responsible for implementing significant elements of the locally delivered work.
Committee of the Regions

5. On the CoR, work has been underway for some time to position the UK so that both the transition period and longer-term arrangements allow the UK local authority associations to have a continuing relationship with the EU policy formulation process.  To do this, a motion was recently put before the CoR to start its internal preparations so that a new CoR-UK joint body can be in place by Brexit Day.  

6. The motion itself was strengthened through a series of amendments drafted by COSLA and put forward by Cllr Tony Buchanan, our CoR member.  All were won.  The effect is that the original non-binding wording has been changed to reflect the urgency of the work needed to prevent gaps in relations as a result of withdrawal, and to draw attention to the similar co-operation arrangements with countries such as Norway and Iceland, as well as the joint committee arrangements with non-EU members.  

7. While undoubtedly a success thus far, it will be necessary to push for progress to be made.  It seems unlikely that this additional strand of activity will be delivered without significant prompting.  However, it seems likely that the contribution that the UK Government makes to the CoR budget will continue through the transition period and be available to support this activity.
The UK Joint Central / Local Government Committee
8. During the House of Lords Committee stage debate in early February the Minister for Housing, Communities and Local Government (Lord Bourne of Aberystwyth) (Con) stated:
“The United Kingdom delegation to the Committee of the Regions currently makes an invaluable, important contribution to the decision-making process of the European Union on issues including transport, and economic, social and territorial cohesion... I readily agree that it performs a very useful and important function. We do not consider it necessary to provide a statutory basis to a domestic replication of the existing consultative rights provided to local authorities through the mechanism of the Committee of the Regions, but I will explain how we propose to proceed.

“(T)he Government have been having constructive discussions with local government about how the consultative rights and responsibilities it currently has at European level can be replicated domestically, in a non-statutory way, when the United Kingdom has left the European Union. These discussions involve the Local Government Association, the Convention of Scottish Local Authorities, ​the Northern Ireland Local Government Association and the Welsh Local Government Association, and they are continuing, including at ministerial level.

“However, I can now say that we envisage the following approach. Through a ministerial Statement to Parliament, the Government will give local government a clear assurance about how it can expect to be consulted on certain matters which, following their repatriation from Europe, will now be handled at the United Kingdom level. These matters will be those which local government would have been consulted on through the mechanism of the Committee of the Regions. In this way, we could have a flexible, non-statutory mechanism that, in essence, replicates for local government the rights and responsibilities it had through the Committee of the Regions, but in a lighter-touch, non-bureaucratic way. 

“Any such new consultative arrangements will need to complement the wide range of domestic processes and procedures the Government already have for consulting local government.”

9. The UK Government gave a short, written update on 10 May (see annex).  It states:
“The broad approach we are envisaging will involve perhaps twice a year high level meetings between ministers and representatives of the local government associations who will have opportunities to put to the meetings written opinions on new proposed .. legislation and policies.  Government would respond to these opinions – our thinking would be that responses could take the form of papers to be laid before both Houses of Parliament together with the opinions on which government was commenting.”
“Such arrangements .. would put initiative in the hands of the associations and fully meet the wishes of the local government associations, which the government entirely shares, not to replicate any institutional structure of the Committee of the Regions, whilst ensuring opportunities .. for local government to respond to matters which are currently .. handled at EU level and after Brexit would be .. handled at the United Kingdom level.  A further aim is that any new arrangement will allow a broad focus on the substantive issues and not cut across the principles of devolution” 
10. While not reflected in the above – the content and deliverability of the proposed arrangements were discussed on 16 April, when three of the four UK local authority associations, including COSLA Vice President, Cllr Houston, met with Rishi Sunak MP, UK Under Secretary of State at the Ministry of Housing, Communities and Local Government.  The meeting was very positive and confirmed the general outline of the above.  Absent from the statement was that the Government side of the meetings would include a Cabinet level minister, and that because of the range of EU subjects, the envisaged arrangements would require the engagement of many departments.  All would be supported and preceded by official led discussions, resulting in a very significant change to the tone of the central/local relationships.  

11. At present there is no set date for the more detailed Parliamentary statement that is expected to flesh out the necessary detail.  Considerable joint work between the associations and the UK government will be needed to get to this stage.  To avoid potential ambiguities and post-agreement falling out, the detail will need to be quite precise, and may need to include a review arrangement.  Local Government will be keen to establish as much ‘up-stream’ policy influence as possible, and commitment that will ensure the proposal won’t simply ‘wither on the vine’. Success with this should help make the case to extend the approach to all non-EU legislative and non-legislative policy proposals requiring frameworks across the UK countries.
12. It will be necessary for the proposed agreement to be signed off by the Cabinet Office and by the four associations.  It is not clear that the individual UK Departments realise yet the extent to which a more structured policy formulation process will affect them.  A risk for Local Government is that, with the Cabinet having so many other priorities, it will be some time before significant discussion can take place. 
13. If the end agreement of official led work fails to meet expectations, COSLA and the other associations will need to consider supporting a statutory duty being placed on Government to create the replacement arrangements.  However, given the tight timeframes for Brexit this could not now realistically be done as part of the EU Withdrawal Bill process – and even if it was possible, there is a distinct probability that a proposed clause could be lost, as well as the progress achieved to date.  
14. It is proposed that COSLA’s President writes to the Minister, welcoming the general progress, but asking for the pace to be maintained, as well as stating that our preference would be to see the provisions ultimately put in statute.
The Joint Ministerial Committee 
15. In a recent COSLA meeting with Philip Rycroft (the Permanent Secretary at DExEU and lead official on relations with the devolved Governments), it was noted that the Joint Ministerial Committee arrangements will need to be revised to keep up with the constitutional challenges arising from Brexit.  A review of the Memorandum of Understanding that underpins the intergovernmental arrangements is expected.  
16. The Welsh Local Government Association already has a standing arrangement with the Welsh Government allowing them to provide input into Welsh positions used in the JMCs.
17. This, combined with the progress being achieved on the Joint Ministerial Local Government Committee, suggests that there is a need for COSLA to start making the case around this new Memorandum of Understanding to either encourage or require Scottish Government ministers to consult with us in the lead up to negotiations at the JMC.  COSLA officers have raised the matter with civil servants and are awaiting a response. 

18. While we only have the basic outlines of the Joint Ministerial Local Government Committee   it would seem reasonable, and consistent with our other work around Local Governance, to raise the matter politically with the Scottish Government seeking provisions in the way that devolved EU (and other) policy formulation is managed, where there is a local impact or more importantly shared competencies. 

Scottish Government 

19. In terms of ongoing political interaction with Scottish Government, COSLA President, Cllr Alison Evison met with Mike Russell on 25 April.  The meeting was positive and COSLA and the Minister shared, in general, current thinking around various Brexit related issues.  The Minister agreed that such meetings, taking place on a more regular basis with structured agendas, would be valuable.  It was agreed that COSLA officers would work in advance with his civil servants to agree agenda items.  The next meeting is scheduled for 31 May.
20. Several officer meetings have taken place with Scottish Government over the last few weeks on a range of Brexit related issues.  Particularly, we have been establishing an Officer Group that will consider preparedness for Brexit across local authorities and Government departments and agencies.  This group will also serve as a focal point for the various other Brexit-related discussions going on with civil servants on specific issues such as the potential changes to the JMC arrangements referred to above.  Ultimately this group will also assist in agreeing key agenda items for the regular COSLA meetings with the Minister.  Further details of issues considered by this group will be reflected in future reports through COSLA’s governance structures.
21. Primarily through the Environment and Economy Board, COSLA has been considering both the current Structural Funds programme and its potential replacement.  COSLA’s Head of our Brussels Office recently gave evidence at the Scottish Parliament’s Economy, Jobs and Fair Work Committee on its European Structural Funds and Investment Funds Inquiry.  This is one of a series of Brexit-related consultations to which COSLA has responded over the last few months.
Settlement Scheme

22. Following agreement between the UK and EU at the Council of Europe in March, the Home Office has been working up the details of a Settlement Scheme for EU nationals and their families to remain in the UK post-Brexit.  COSLA has been in early discussions with the Home Office, particularly around vulnerable individuals.  The details of the Scheme are still being worked up and COSLA will have the opportunity to comment formally when a consultation paper is launched in the summer.  However, Home Office civil servants spoke to the Community Wellbeing Board on 4 May, giving members an early opportunity to feed into their thinking.  Further reports will be brought back through COSLA’s political structures as required.
23. Running in parallel, COSLA has been working with Scottish Government on events around the country for EU nationals, seeking to lessen anxiety amongst EU citizens currently living in Scotland and communicate the benefits they have brought to our culture, economy and society.  A full report on this was provided to the Community Wellbeing Board and COSLA is working to gain Home Office engagement in future events.
Conclusions
24. Leaders are invited to consider the various abovementioned developments, among the various pieces of Brexit-related work COSLA has been engaging in recently.  Agreement is sought on some aspects, as detailed in the recommendations, and further reports will be brought back to future COSLA meetings as appropriate. 

