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Services of General Interest In Scotland 
– response 
Purpose 
1. Following an earlier request of information ahead of a meeting with the Scottish Government in December we are providing the basis of Council feedback since then and ahead of the requested deadline of 15 January additional details on. Issues that are new from the earlier version already submitted can be found highlighted in colour.
2. Drawing from previous COSLA politically positions on EU public services rules as well as imput from Councils herewith is an initial response to the Scottish Government request on compliance of Scottish local services with the SSGI/SGI package tabled by the European Commission in December 2011 and which will start taking effect in Scotland/UK shortly.
3. This is an officer level submission that does not preclude additional and more formal views being put forward to Government at both officer and political level.

 

Detail
4. The statutory functions on Scottish Local Government are defined through a vast set of legislation.  As a point of reference, the list summarised by many Councils legal services for a Council’s Scheme of Delegation and Administration ( for an example click here, page 40) runs into over 100 separate pieces of legislation, some going back to the 19th century that either confer powers or impose duties upon Scottish Local Authorities. And this list is not comprehensive for it does not contain new provisions post Devolution such as the Scottish procurement legislation
5. So looking into detail this long classic academic classification on core Scottish Local Government services could be as follows:
.        Children and families
·        Community care
·        Older people
·        Youth and adult social services
·        Housing
·        planning
·        Transport/roads/harbours responsibilities
·        Education
·        Finance
·        Corporate policy/research
·        Environmental/sustainability responsibilities including waste
·        Community development linked to CPP
·        Regeneration (physical, economic and social)
·        Equal opportunities responsibility.
·        The social housing provided by councils (no private sector engagement) 
.        Sports and Leisure services
 

 Distinguishing Scottish Services of General Interest (SGI) from Services of General Economic Interest (SGEI).
 

6. Using the Commission view of the question (not necessarily that of local government) the definition of Service of General Interest for Scottish Councils would be as follows –
“the performance of an  activity which the local authority is empowered to do but which cannot be carried out on economically viable terms ,  i.e. without subsidy ,  by a third party on the local authority’s behalf”
7. From that perspective statutory functions as defined in the successive Local Government (Scotland) Acts would clearly be SGI (bylaw, procurement rules, planning, trading standards, internal council governance).

8. Then other local government powers entrusted in other Acts it should be a question to look on a case by case basis whether they constitute an SGEI or SGI.

9. Our view is that provision of services free at the point of delivery does constitute SGI however the Commission’s view is that it only takes a market to "potentially" exist for that service to be regarded as an SGEI. We disagree with that view. Certainty must be paramount here. If an authority wishes to test the existence of a market interest for a SGI and adequately advertises that opportunity with nil response then it has to be able to conclude with confidence that is delivering a SGI and is free to deliver that service directly without fear of legal challenge.
10. We consider that there should be express provision that any service of a regulatory nature is an SGI and is exempt from public procurement rules.
11. In our view a extreme reading of the Commission proposals would result that all Council services of a non-regulatory nature with the exception of primary and secondary education are capable of being a SGEI as the Commission defines it. This is clearly unacceptable on subsidiarity and conferral grounds. 
12. Given the potential impact on all Council services, it is of concern that this could amount to an effective return to compulsory competitive tendering, a regime which was introduced in the UK in the 1980s but failed to prove its worth resulting its abolition in the in the 1990s. It is critical therefore to the continued integrity of Council service delivery and accountability to our local citizens that the TFEU principle recognising “the wide discretion of national, regional and local authorities in providing, commissioning and organising Services of General Economic Interest” in fully respected and that the full public procurement regime is not applied to delivery of SGEIs.

13. Having the above into account a using the gathered evidence to date a summary of key local services could be as follows:

	Service
	Nature
	Comment

	Regional and local transport of passengers
	Private and Public Scottish Regional Transport Partnerships (RTPs set up in statute), plus local authority activity for transport entirely within their area producing local transport strategies
	Generally privatised with limited wholly local authority owned companies. Transport Scotland has oversight of planning and investment at within Scotland, RTPs produce Regional Transport Strategies.       It is most likely an SGEI.

Specifically:

• Bus Services: often there is a council provision of service and also a larger provision by some private contractors, the contract being open to tender, who are subsidised by the council for this service, so the latter are clearly  SGEI

• Inter-Islands flights:
There is not a legal obligation to provide the this service so also clearly fall  under the SGEI column



	Social housing
	Public and a significant voluntary ownership as a result of transfer to housing associations. 
	The on sale of social housing to occupiers is likely to end due to the depletion of stock in this sector. It is an SGI because subsidies address market failure. 

	Childcare services (0-6 years)
	Public (Provided by municipalities) and priv.
	It is a Local power and thus  an SGI but Council subsidies to private operators are likely to be seen by EC as an SGEI

	Care of the disabled
	Public (Provided by Councils) and privatised.
	 as above

	Elderly care
	Public (Provided by municipalities) and priv.
	 as above

	Sports services·       
	Council leisure and sports clubs (no private sector involvement) – but in direct competition from other Leisure facilities, who charge more and make profits.  Council arrangement is not a money generator – presumably SGI but not so sure.  Social end is the subsidised arrangements for the poor.
	 It is likely to be seen by EC as a SGEI due to potential market existence but in small and remote areas there is grounds to regard this as an SGI. However might be exempted as “local trade” on a case by case basis.

	Cultural services 
	Public and Private
	Directly provided by Councils/SG or via publicly owned bodies, private galleries sit side by side with the publicly owned ones although on a smaller scale, there are a number of publicly owned theatres and halls.   

Council museum and art / cultural trusts.  No money made, but run by arm’s length groups preserving cultural assets.  Some ‘competition’ in the sense that there are private galleries – but these are few and far between  – so particularly in remote rural areas areas is a SGI  



	Primary and secondary education
	Public and Private (largely 'charitable')
	Local Authorities manage free local state schools. Scottish Education system (organisation of courses, entry exams and diplomas awarded) is regulated by the Scottish Parliament so clearly an SGI


	Waste
	ultimate responsibility over waste collection is a statutory obligation but legislation fosters private collection
	Clearly an SGI as Councils have  statutory duty on waste collection. However EC likely to see collection as SGEI


Additional services 
	Service
	Nature
	Comment

	Public Roads Construction & Maintenance
	Public and private. Some Councils use shared services organisation arrangements to undertake roads maintenance and also contracts out roads construction and maintenance.
	It is difficult to argue that this is not very much an SGEI across the board.



	Economic Development marketing services
	Public and private. Some services are carried out in-house.
	Again, it is difficult to argue that this is not a SGEI.

	Animal welfare / pest control
	Private but sometimes delivered in-house by Council staff to a greater or lesser degree, e.g. public dog kennels, Council pest control services 
	These are clearly SGEIs but are sometimes chosen to be delivered in-house for both value for money and accountability / control reasons.

	Parks, Cemeteries and Grounds Maintenance
	Public and private. Similar position to roads maintenance
	Again, it is difficult to argue that this is not a SGEI.


Specific issues/areas of concern:
14. Social Services: The SGEI Decision clarifies that certain social services are excluded from EU rules (social housing, hospitals, long term care of vulnerable groups, childcare and access to and reintegration to the labour market). This list is not exhaustive so further exemptions could be requested on a case-by-case basis. 
15. However, while local services like childcare may be understood as SGI and thus exempted, if such service is provided by private operators against remuneration this is very likely that the Commission regards them as a SGEI and thus falling under either the State Aid SGEI Decision or will have to be tendered out. In other words it is unlikely that the Commission would exempt local social services provided by private operators from the EU rules. They would have to comply with either the State Aid rules or to the Procurement rules (CCT). 
16. However there is already recognition among councils that that much of our social services such as  child and adult care services provided by external parties fall within the definition of “Part B Services” under the EU Public Procurement Directive and are competitively tendered for already. An area of difficulty however is the provision of residential care services – the Council requires all the private sector providers can offer and there is little scope for effective competition by tender, certainly as regards price. Costs are controlled by collectively bargained rates, historically involving COSLA. It would be important to ensure that tendering is not prescribed as the only sourcing approach for SGEIs and that scope for flexible alternatives such as collective agreement is maintained.
17. Citizens Advice Service that is contracted to a local advice bureau who is the only body that can provide that service. The feedback from some Councils view is that this is an SGI as providing this service is a legal obligation. However the Commission might see this as a grey zone.  Some Councils share this concerns. They often provide grant funding to its local advice bureaux and does not provide this service directly. Some Councils have strategic partnerships with their local Citizens Advice Bureau and regard such arrangement as an SGI. However there is concern than this and other similar partnership type activity, could quite readily be classified as SGEI with a formal tender process the only way to confirm whether or not a market exists.
18. “Local Services”: While the Commission has made some moves towards exempting “local services” from EU rules (due to no impact to EU-wide trade) these are excessively narrow and to be assessed from a case by case basis.  
19. Equally the inclusion of “in house” rules of public procurement into the domain of State Aid is likely to be a source of confusion. Basically the Commission interpretation of the new rules is that even if a Council decides to provide a service internally it might still be (potentially) subject to the state aid rules. However the Treaty provisions on state aid remain in force so there could be a source of conflicting interpretation. 

20. Finally we are concerned about the impact of the new shared services in Scotland as defined in the Public Procurement Directive that we are currently dealing with in Brussels (see separate report). This stems from the same SGEI quality framework.

State Aid on Services of General Economic Interest

Background

21.  A key part on the Commission SGI/SSGI package is the new rules on State Aid for Services of General Economic Interest. Indeed this is the part of the EU proposals that will start kicking out first, and those that the Scottish Government needs to know about more urgently.

22. The new State Aid on SGEI rules updates the existing rules and updates to the EU Treaty requirements.  Rather than exempting public aid to private bodies performing local services as the EU Treaty could suggest, the Commission merely aims to clarify when the EU State Aid rules apply.  These exemptions are: 

-  All social services, provided they meet “social needs as regards health and long-term care, child care, access to and reintegration in the labour market, social housing and the care and social inclusion of vulnerable groups” will be exempted from notification to the European Commission. 

- Companies charged with providing Services of General Economic Interest (public services) that do not hinder intra-EU trade (for example:  swimming pools to be used predominantly by the local population, local hospitals aimed exclusively at the local population, local museums unlikely to attract cross-border visitors, local cultural events, whose potential audience is restricted locally have been exempted in the past from EU rules)…

- … and that receive compensation of less than €15 million, (i.e. half the current threshold of €30 million) are also exempted.

- Crucially for Scotland, companies that provide air or maritime transport to islands with traffic of no more than 300,000 passengers a year will continue being exempted, along with ports and airports that meet passenger traffic conditions.

23. However if a local service does not fall under any of these exemptions and thus fall under the State Aid Rules  it can be still be accepted by the European Commission. In order to do so the Commission has a number of rules (de minimis, SGI Decision and SGEI Framework) that would enable such services to be deemed compliant:

· For subsidies of less than 500,000 euro: exception to EU rules is foreseen if the amounts are very small: the new de minimis regulation for SGEIs sets a minimum compensation level of €500,000 over three years below which the measure is not concerned by the EU rules (rather than the current 200,000 and as opposed to the 800,000 that is judged the optimal figure for most local and regional authority representatives)  

· For subsidies of 500,000 to 15 million euro: the aid can still be compliant if the separate Commission’s Decision on SGEI is used. Basically the argument that the Commission is prepared to accept is that a service, even if could be provided by the private sector too, it would do so under a quality/coverage level that would not be good enough for the well-being of society. This would particularly apply as mentioned above to any subsidy over 500,000 euro to private operators on social housing, hospitals, social care, etc. 

· For subsidies for more than 15 Million Euro: Then the separate Commission Framework on SGEI must be respected. The Commission must authorise subsidies above 15 million per annum (in areas other than transport and infrastructure, that are dealt with by other rules). This includes the above mentioned exemptions for maritime links between islands of less than 300,000 passengers per year (i.e. CALMAC), aid to keep flight links in airports of less than 200,000 passengers per year and ports of less than 300,000 passengers.  Given that the previous threshold used to be 30 million euro and under the new rules is half than that, this is the most urgent for the SG to know whether your council subsidised private companies to provide local services for above 15 million euro.  
Feedback received:
· We have circulated the above note and the presentation given by SG to our colleagues at Councils and the feedback received by 11 January indicated that no council has a SGEI subsidy of above €15m. We have, however, urged Councils to approach SG directly to discuss in detail specific schemes that they might have concerns about.
Background on this survey:
24. Services of General Interest, which is how in EU legal language, “public services” are known are regulated at EU level. The European Commission, as watchdog of the free EU Internal Market, has large powers to prevent undue protectionism and barriers to free competition in goods and services across the EU (something, by the way, very much supported by the UK).  This however, also includes public services: a distinction is made in the treaties between SGI that are “Economic” and non Economic. The former (SGEI) are considered public services that can be provided by either the public sector or by private operators. Therefore they are subject to EU internal market rules so EU wide rules and thresholds apply to them.

25. To remedy this, the Lisbon Treaty was annexed with a legally Protocol (No.26) that recognises the need for the EU to respect “the wide discretion of national, regional and local authorities in providing, commissioning and organising Services of General Economic Interest”.. However the rest of the Treaty still gave vast powers to the Commission so it is not an unambiguous guarantee.

26. In view of the still quite restrictive scope of the Commission as per exempting local services from EU rules (albeit with some concessions given) in the Commission package tabled end 2011, now that these rules are about to start taking effect in Scotland it will be necessary to examine on a case by case basis whether the existing local services comply with the new rules.

27. In order to gather evidence from Councils we had circulated a concept note which roughly simplifiying requested Council views on whether the services they provide fall in either of these two categories:

	SGI
	SGEI

	It is defined by law, constitution as State/Public Sector Functions
	Law defines public sector obligations

	It is not open to private competition
	It can be open to public sector participation (£1 of private investment enough)

	The public sector provides most of the financing of the service.
	Private providers can be compensated for providing SGEI according to previously defined, objective criteria

	The public sector does not seek to obtain a profit
	Such compensation to private providers may make them generate a profit 

	Not open to procurement or private tendering
	Private provides must be selected according to a transparent public procurement procedure(i.e. CCT)


28.  In the interest of securing a quick response the above evidence was based on Councils response to this rough classification on what it is an SGI or SGEI. While it does not encompass the whole range of aspect contained in the Commission guidance it nevertheless provide a direction of travel on what is the situation across the Councils in Scotland.
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