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Convention Item 7
Private and Confidential

Right to Local Self Government – Members’ Bill 
	Strategic Development
This paper updates Convention regarding the development of a Members’ Bill seeking to put the European Charter on the Right to Local Self Government into Scots Law, and as this work moves to the next stage, asks Convention to welcome this progress, and to endorse COSLA’s continued support and engagement going forward.    




	Summary and Recommendations
One of COSLA’s longest held objectives is to develop the legal status of Local Government in Scotland.  The European Charter on the Right to Local Self Government is a key tool through which this could be achieved.  This report builds on Convention and Leaders’ strong support, most recently in August 2017, for the prospect of a Members’ Bill sponsored by Andy Wightman MSP that would place the Charter into Scots Law.
The report highlights the status of this work, and outlines the scope for further COSLA activity in this context.  

Convention is asked to:

i. Welcome the anticipated consultation on a draft proposal for a Members’ Bill, and underline Convention and Leaders’ long-standing commitment to support activity in this area; 
ii. Agree that COSLA develops appropriate opportunities to build Local Government’s collective voice in support of the Bill as part of this work; and
iii. Note that a response to the consultation, and connections between the potential Bill and other aspects of COSLA’s policy work, will be progressed through Leaders.
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Right to Local Self Government – Members’ Bill 

Strategic Development
1. This paper updates Convention regarding the development of a Members’ Bill seeking to put the European Charter on the Right to Local Self Government into Scots Law, and as this work moves to the next stage, asks Convention to welcome this progress, and to endorse COSLA’s continued support and engagement going forward.    
Current COSLA Position

2. Local democracy in Scotland and the UK is out of step internationally because it has no status or protection in law.  In practical terms, the Scottish Parliament can set the shape, size, powers and functions of local decision making without the checks and balances required in most other countries.  Scottish Government Ministers have effectively the same powers as the Secretary of State for Scotland had prior to 1999.  Indeed, while the Scotland Act 2016 introduced further legal protections for the Scottish Parliament, no such protection exists for Local Government.  
3. Achieving formal recognition of Local Government in the governance of Scotland is therefore one of COSLA’s most enduring policies.  Recent drivers include unanimous agreement of The Commission on Strengthening Local Democracy final report, the adoption of ‘democracy and reform’ as a key COSLA Plan priority by Convention, and our work to develop intergovernmental relations and strengthen subsidiarity in the context of Brexit.
4. While some ‘in principle’ progress has previously been made, the prospect of a Private Members’ Bill is undoubtedly a pivotal opportunity to achieve change.  Having called for this over numerous years, in 2017 Convention and Leaders widely welcomed the potential development of a Bill.  This was also reflected in the decision by Leaders to jointly engage in the Review of Local Governance in November 2017, but to also continue to pursue other parallel opportunities to strengthen democracy such as the European Charter.
The European Charter of Local Self Government
5. The Council of Europe brings together governments from across Europe and beyond to agree minimum legal standards in a range of areas.  For the avoidance of doubt, it was the UK’s membership of the European Union, not the Council of Europe, which was subject to the referendum in June 2016.  Formally, by leaving the EU, the UK will simply join the existing 19 non-EU states which belong to the 47-member Council of Europe.

6. The European Charter on Local Self-Government is part of the Council of Europe treaty framework intended to protect human rights and democracy across the 47 members (the European Court of Human Rights is part of the same framework).  The Charter guarantees the political, administrative and financial independence of local authorities to work in the interests of the local population, acting within the limits of the law. 
7. All other members have signed and ratified the Charter.  However, while the UK signed in 1998, this has never been enacted in domestic law.  Doing so would statutorily underpin Local Government as a formal sphere of government alongside national government. 
8. The Charter provisions are also seen as a powerful way to underpin the consensual style of politics envisaged by the Scottish Constitutional Convention in the founding days of the Scottish Parliament, and to give more people the motivation to participate and engage in more decisions affecting their lives.
What is Changing
9. The Presidential Team had two preliminary discussions with Andy Wightman MSP in late 2017 to affirm COSLA’s commitment to the Charter.   Mr Wightman has now indicated that he is in a position to take forward a Members’ Bill seeking to put the Charter into Scots Law, and that he is working with relevant teams within the Scottish Parliament to develop the consultation required to initiate this.

10. While it is clearly Mr Wightman’s Bill, he has also indicated that he would value the support and advice of COSLA in developing as effective an approach as possible.  With this in mind, we have provided an initial steer aimed at developing as compelling as possible narrative about why the Charter is important, what the Bill would achieve, framing the history of the Charter and its potential to transpose the best of Europe to Scotland, and highlighting the Charter as part of a wider opportunity to deliver a ‘rights based’ approach in Scotland, including by empowering communities to participate in decisions that affect them.  
The Bill Process
11. We are currently awaiting confirmation of the shape of the emerging consultation in this context, as well as the likely timescales involved, although we expect that this may be published imminently.

12. Like any Members’ Bill, Mr Wightman will then be required to follow a specific process and timescales.  The process requires an initial statutory 12-week consultation period, following which formal proposals for the Bill would be published, most likely after the summer recess, should the support of at least 18 MSPs from at least half of the political parties or groups in the Scottish Parliament be secured.   Any Bill would then proceed through the same 3-stage process as other Public Bills.
13. One potential avenue as part of this formal process is for Scottish Ministers to consider whether they would wish to legislate ‘on similar terms’ through their own Bill instead.  Should this be the case, the most likely anticipated avenue for doing so would be the potential for a Local Democracy Bill in 2019 which Ministers have already mooted as a vehicle for taking forward findings of the Review of Local Governance.  This is one of the reasons why the Charter is also likely to be an important consideration for COSLA’s newly formed Special Interest Group charged with developing COSLA’s strategic interaction with the Review more widely. 
Next Steps
14. The development of a Bill is potentially an exciting development for democracy and for COSLA’s long term democratic objectives, and would bring new rights to Scottish communities that are already enjoyed across Europe.
15. While it is too early to speculate, what is clear is that issues around local democracy and ‘placed based’ approaches are increasingly part of the mainstream political narrative, not least of all as a result of campaigning by COSLA and others across civic Scotland in recent years.   Current party manifestos, for example, suggest support may be forthcoming within the Parliament for steps to implement the Charter.  Members may also be aware that local democracy was one of the areas for progress that the Scottish Green Party identified in relation to future budget negotiations.
16. Given that this work is currently in its early stages, COSLA will clearly be in a better position to respond to the consultation and consider other appropriate issues in the course of the coming months. At this stage, Convention is therefore asked to welcome the imminent publication of the Bill consultation, and endorse COSLA’s long standing mandate to positively support this work going forward.
17. Thereafter, COSLA will wish to formally respond to the consultation, which would be developed through Leaders during the Spring.  In doing so, parallel work is also likely to be required to scope out and guide the potential legal and other implications for Scotland’s governance. In line with the above considerations, the Charter will also be considered by COSLA’s Review of Local Governance Special Interest Group within the context of their work. 
18. Finally, it is also likely that COSLA will wish to engage in other wider work to support and promote the Bill, in keeping with its wider campaigning to date. There is an opportunity for Local Government to develop a clear collective voice in support of reform, and part of COSLA’s proposed approach will therefore be to seek opportunities for local elected members, individually and collectively, to actively contribute to this and to use their own networks to highlight the positive outcomes for communities that placing the Charter into Scots Law could achieve.
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