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COSLA CHARGING GUIDANCE - 2017/18
Executive Summary

This Guidance covers charging for non-residential social care services that enable people to remain in their own homes. It updates the document originally issued by COSLA in 2002, subsequently amended and then substantially revised in 2012 and each subsequent year. It does not require councils to charge, nor does it prevent them from adopting a more generous treatment of the supported person’s circumstances than is set out in this paper. It provides a framework that aims to maintain local accountability and discretion while encouraging councils to demonstrate that in developing their charging policies they have followed best practice. It also aims to create an enabling environment for local authorities to work together to achieve greater consistency across Scotland in terms of the charges levied on people who use services. 
Within this context, Council Leaders have collectively agreed that, where councils decide to apply charges for community care services:-

· These policies, at both a national and local level should be accessible, transparent, fair and equitable, and developed from a human rights perspective;

· They should be co-produced with the people who might be affected by a charging regime;
· Councils should balance the utility of additional charging income to improve the quality or scope of social care services against the impact on the quality of life for those who are charged;

· Measures should be taken to ensure that people who use services understand the reasons for charging and its contribution to supporting social care services and that the charges for particular services are clear;

· There should be transparency over what services are chargeable, and at what levels, and use should be made of the local charges information template attached at Annex A;

· Every council should publish its charging policy, a copy of which will be accessible through the COSLA website;

· Any individual user of services who is looking to move between local authority areas should be entitled to a description of any charges which would apply to them as an individual in advance of the move (the current and receiving local authority should work together to facilitate this); 

· Charging policies should define the financial decision making processes that ensure the personal, social and economic circumstances of individuals are given due regard in determining whether charges should apply; 

· Every council should nominate an officer to participate in a community of practitioners whose responsibility is to ensure that effective benchmarking is undertaken and consistency delivered.

Revisions 2017/18
This version of the COSLA Guidance represents continued progress toward securing the outcomes identified as part of the ongoing review and revision of the Charging Guidance for Non-residential Social Care Services in Scotland. This year further revisions have been made to the guidance to include the disregard, from the financial assessment of income received through, War Pensions and Guaranteed Income Payments. In addition section 7 has been updated to reflect the annual uprating of the DWP benefits used to set the charging thresholds and example tables of tapers have been amended accordingly.
In order to demonstrate the importance which councils attach to communication with people who use non-residential social care services and to enhance and inform the sense of ownership and involvement cared for people have for their services a number of amendments have been made to Section 4 of the guidance. These seek to emphasise the importance of clear timeous information on a number of aspects including the accuracy of information on the charges to be paid.

War Pensions & Guaranteed Income Payments

Veterans who were injured in Service on or before 5 April 2005 receive a War Disablement Pension. If they have social care needs the previous version of the COSLA Charging Guidance for Non-residential Social Care Services leaves the consideration of this, as part of the person’s overall income, to the discretion of individual councils. A veteran with a similar injury, but who was injured on or after 6 April 2005 receives compensation through the Armed Forces Compensation Scheme (AFCS). Excepting for an indication in the appendices that the first £10 might be disregarded, until now the guidance has left consideration of this form of compensation to the discretion of each local authority.

Leaders have agreed that from April 2017 both War Disablement Pension and Guaranteed Income Payments made under the Armed Forces Compensation Scheme should be disregarded from the financial assessment for non-residential social care services. This guidance has been amended to reflect that decision.

Future Work

Further policy development work remains to be undertaken in respect of a number of areas. These include the use of tapers, appropriate alignment with new DWP benefits - once the old ones are deleted; and the potential impact of alternative charging regimes on councils’ finances to name just a few. The on-going work required to continually improve the charging guidance is being informed by the following set of agreed outcomes each of which require the application of resources from the stakeholders involved in the Charing Guidance Working Group.
Good progress has been made toward a number of elements of this work but further challenges remain to be tackled. Work will continue to be progressed against each of these outcomes with ongoing improvements made on an annual basis; further details can be found at the point in the guidance referenced under the Progress column.
	Outcome
	Output
	Progress

	1. Partners’ Income

A fair and consistent approach is used in the treatment of partners’ income and assets in establishing a service user’s means to pay a charge for the community care service they use.
	The treatment of partners’ income better defined with national guidance.
	7.17 – 7.21


	2. Understanding Information

People who use community care services understand the charges they pay and the cost to the council of providing each of the services they receive.
	All councils’ community care charging policies and tariffs are published and copies are accessible on the COSLA website via updated links.
Comparative analysis of councils’ charges is published on COSLA website.
Further emphasis on need for accuracy in communications provided in Section 4.
	4.11
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	3. Facilitating Movement

People who use community care services are able to make fully informed decisions about the costs and care options available to them before moving from one local authority area to another.
	A national protocol is developed which enables officers to provide, on request, clear information to people who use community care services and are considering a move to another local authority area.


	

	4. Benchmarking

Councils are able to benchmark their cost bases, service charges, rates charged per service, and use of income buffers and tapers.
	Officers have access to the information they need to fully consider the wider charging context within which they are developing their local community care charging policies.
	5.06 – 5.07

5.12 – 5.13



	5. Financial Assessment

To create an enabling environment for local authorities to work together to generate greater consistency across Scotland in the charges levied on people who use services.
	A policy position on a CRAG style (regulation based) guidance is developed.

Revised description of Capital & Tariff Income.
Disregard WPS Pensions / Guaranteed Income Payments
	Self-regulation
Pg. 30
7.14

	6. Anti-poverty Measures
Policies should define the financial decision making processes that ensure the personal, social and economic circumstances of individuals are given due regard in determining whether charges should apply.
	An agreed approach to the consideration of disability related expenditure (DRE).

A standard needs assessment & financial assessment template is produced.

Buffer increased to 25%.

	7.34 – 7.38
Pg. 3
Pg. 28

	7. Personalisation

Individuals are able to consider charges for services or support within the context of a personal budget or direct payment.
	A policy position on the application of charges within an SDS context is developed. 
	Section 6

	8. Local Priorities

Councils balance the utility of additional charging income to improve the quality or scope of social care services against the impact on the quality of life for those who are charged.
	A set of policy options with outline impact assessment.
	


Section 1 – High Level Principles
1.1 This Guidance defines the set of principles that should underpin councils' charging policies for non-residential care services. Following public consultation, in 2012/13 the guidance underwent substantial revision and reformatting which was co-produced with representatives of a wide range of statutory and third sector organisations and stakeholders. The Guidance is subject to ongoing revision as appropriate, on an annual basis, and is managed by the Charging Guidance Working Group; which continues to involve stakeholder organisations representing cared for people. Revisions are presented for endorsement by the political leadership of COSLA.

1.2 The National Guidance is intended to assist councils in determining whether to charge for non-residential social care services, taking into consideration the full range of legal, financial and policy drivers. Where councils decide to charge, the guidance also sets out the parameters of the charging regime that should apply. Charging policies at both a national and local level should be accessible, transparent, fair and equitable, and developed from a human rights perspective. To that extent, the Guidance describes a number of best practice steps that councils should take in developing a charging policy.
1.3 Starting from the legal position that although there is no 'duty' placed upon councils to charge for community care services, they are currently empowered by statute to make decisions about whether or not to charge for community care services, and, if they choose to, to develop and administer local charging policies. This Guidance has six over-arching objectives:   

· To assist councils in determining whether to charge for community care services, taking into consideration the full range of legal, financial and policy drivers;
· To assist local authorities in developing a framework of charges for non-residential social care services that is fair, equitable, accessible and transparent;
· To create an enabling environment for local authorities to work together to generate greater consistency across Scotland in the charges levied on people who use services;
· To define financial decision making processes that ensure the personal, social and economic circumstances of individuals are given due regard in determining whether charges should apply; 
· To ensure that people who use services understand the reason for charging, its contribution to supporting social care services and are able to contribute to the development of charging policies at a national and local level; and 
· To ensure that councils have considered the contribution of community care to the human rights of supported people and the financial implications of charging on the supported person’s quality of life, in terms of both their standard of living and their social and economic participation within the community.

1.4 At the heart of this Guidance lies a recognition that the role of the local authority is to create an enabling environment to support people who use care services – and their carers - building on their right to participate in society and supporting them to live independently, with control, freedom, choice, and dignity.
1.5 In developing this guidance, we promote a human rights based approach, drawing on the PANEL
 approach, to generate the following principles:
· Participation in the development of charging policies, drawing on the principles of co-production in order to develop an honest dialogue about the rationale for charging and the nature of its implementation. It also recognises that the provision of community care advice, services and support can be a pre-requisite for participation in civic life.  
· Accountability for the charging regime – including decisions around whether or not to charge – in terms of its public reporting, its transparency, its contribution to the range and quality of social care and support available to the local population and the financial impact this may have on existing users. Accountability also includes access to complaints mechanisms and remedies so that individuals can challenge the application of charging policies which they believe contravene their human rights. Furthermore, charging policies should demonstrate that they have taken account of the specific circumstances of the people who are subject to it, including for example, their economic and social status. There is a duty to assess the impact of policies to ensure they are compatible with human rights.
· Non-discrimination and equality in the way that charges are applied, and in terms of the impact of charging on the equality of opportunity of those who are charged, ensuring that charging policies have been subject to an Equality Impact Assessment. Local Authorities should seek to meet their obligations by assessing the impact their policies have on equality of opportunity between the general population and people who are charged for community care services. 
· Empowerment of individuals to ensure that they are able to engage with the LA and the local community in terms of decisions on charging.  It is also about ensuring individuals are fully aware of, and understand the rationale for, charges being applied and that they are empowered to effectively contribute to decisions on this. Councils should work with citizens to ensure that charges do not contribute to unacceptable levels of poverty, or act as a barrier to accessing the full range of human rights or adversely impact on the availability of support, and are generally consistent with preventive approaches to social care and anti-poverty strategies. This will require welfare rights advice and other services to be in place to ensure that personal income is maximised and a full range of services and support can be accessed, including support to access the labour market. 
· Legality in all decisions made, honouring the rights and entitlements of individuals within the context of the Human Rights Act and statute more generally. Individuals have the right to accessible information about charging policies, how charges are calculated and, where the person disagrees with the decision, the right to seek remedy through an effective compliant and appeal procedures.
1.6 Councils must not act in ways which are incompatible with the European Convention on Human Rights (ECHR) under section 6 of the Human Rights Act 1998. Many of the Articles of the ECHR are relevant to this Guidance but in particular Article 8 (right to private and family life, including autonomy in decision making, the right to work and the right to live with dignity) and Article 14 (non-discrimination on a number of grounds, including “any other status”).  These articles speak directly to the issues that connect to local charging policies for non-residential social care, including portability of care, equality within and across jurisdictions, and issues around income maximisation.  Human rights compatible outcomes should therefore underpin the development of charging policies.

1.7 This Guidance also draws on the principles of the European Charter of Local Self-Government, which was adopted under the auspices of the Congress of the Council of Europe. The Charter provides that local authorities, acting within the limits of the law, should be able to regulate and manage a substantial share of public affairs under their own responsibility in the interests of the local population. It considers that public responsibilities should be exercised by the authorities closest to the citizens.

1.8 The Charter is an important foundation in the development of local charging arrangements because it recognises the principle that councils should be empowered to raise income in order to ensure that the provision of local services are optimised and maximally responsive to the needs of residents in a way which accords with human rights compatible outcomes. It holds that democratic accountability at a local level embeds a system of governance that holds the public bodies levying those charges to account.
1.9 It is recognised that there are tensions between a pure interpretation of the local autonomy of councils and a pure interpretation of equity across jurisdictions. Nonetheless, if a human rights based approach informs the development of policy at a local and national level, allied to a framework of cooperation between local authorities, then we believe that those tensions can be largely resolved. There will, ultimately, be a need for balance in the way that local authorities administer charges for care services: to ensure that the range and quality of local services are optimised on the one hand, and yet on the other, prevent people who are charged for services from falling into poverty. 

Section 2 – Financial and Policy Context

Financial Context
2.1 Councils decide whether to use their legal powers to charge for non-residential social care services within an overall context of financial and demographic pressures. Since 2009-10, public expenditure has faced a long period of restraint, with revenue funding for Scottish local government falling in real terms.
2.2 At the same time demand for social work services is continuing to grow, largely as a result of demographic change. In particular, councils and their partners will have to support significantly increased numbers of older people who are frail, increasing numbers of disabled people of all ages, and – as a result of economic recession – increasing numbers of people with mental health issues, and alcohol and drug misuse.
Social Work Spend and Income from Charging
2.3 Local authority financial returns to the Scottish Government published for 2014-15 (the latest year available at the time this section was written) show income from service user charges for non-residential care at £52 million, equivalent to 2.3% of total gross expenditure on these services (including children’s social work services, but excluding criminal justice social work).  However, Social Work Scotland has advised that this figure requires some correction.  

2.4 These figures exclude the transfers from Highland Council to NHS Highland for adult social care under their single agency model of health and social care integration; therefore we need to add income collected by NHS Highland in 2014-15 from charging for non-residential adult care services, which is provided separately to the Scottish Government.  In addition, as was the case in 2013-14, one council is understood to have included data on Independent Living Fund payments to service users of around £10 million. While these payments may be considered to form part of a person’s “personal budget” for self-directed support, they are not expenditures by a local authority or incomes from local authority charging.

2.5 The net effect of these changes is to increase the income from charges to £55.8 million, or 2.5% of gross expenditure on non-residential social care.  This figure is likely to be an underestimate where direct payments to service users are made net of assessed chargeable contributions to personal budgets.
Policy Context 

Report on the Future Delivery of Public Services 

2.6 In 2010, the Scottish Government established a Commission on the Future Delivery of Public Services to examine how Scotland's public services can secure improved outcomes for communities across the country. The Commission reported its recommendations in June 2011.
2.7 Among the priorities the Commission identified for public services to consider, the following are particularly relevant to our approach in charging for non-residential social care:
· Recognising that effective services must be designed with and for people and communities - not delivered 'top down' for administrative convenience
· Maximising scarce resources by utilising all available resources from the public, private and third sectors, individuals, groups and communities
· Working closely with individuals and communities to understand their needs, maximise talents and resources, support self-reliance, and build resilience
· Prioritising preventative measures to reduce demand and lessen inequalities
· Identifying and targeting the underlying causes of inter-generational deprivation and low aspiration
· Tightening oversight and accountability of public services, introducing consistent data-gathering and performance comparators, to improve services

Independent Living 

2.8 Independent living has implications for policy and service delivery across and beyond local government. COSLA has signed up to and is committed to a vision for independent living in Scotland, alongside the Scottish Government, the NHS in Scotland and the disabled people’s independent living movement.  The Vision is available here http://www.scotland.gov.uk/Resource/0041/00418828.pdf.
2.9 COSLA has adopted the interpretation of independent living as set out in the vision and believes it should apply to any disabled person, any person who has long-term condition or any person who has developed a frailty. We are committed to making sure that everyone can take part in the community and live an ordinary life. This approach is supported by a range of initiatives already in place around the self-directed support agenda, and in the work across local government to promote coproduction in policy making and service planning. This encompasses health and social care, and other key policy areas such as housing, transport, education and employment.
2.10 Independent living is based on the core principles of choice, control, freedom and dignity, whereby supported people have equality of opportunity at home and work, in education and in the social and civic life of the community.  
2.11 It is with reference to these concepts that councils should determine whether they want to charge for non-residential social care services and if so, the manner in which charging policies should be developed. These themes are expanded in Section 3. 
Carers Strategy

2.12 The National Carers Strategy for Scotland recognises that carers, whatever their circumstances, should be able to enjoy the same opportunities in life as other people without caring responsibilities and be able to achieve their full potential as citizens. 
2.13 Carers should be considered as equal partners in care, where they are supported to manage their caring responsibilities with confidence and in good health and to have a life of their own outside of caring.  Carers should be fully engaged in the planning and development of their own support and of the services for the people they care for.  Carers should not be disadvantaged, or discriminated against, by virtue of their caring role.
2.14 All of these principles should be considered in the production and implementation of charging policies. 
Anti-poverty Measures
2.15 Although income generated from charging for ‘non-residential services’ amounts to only 2.5% of the £3.7b gross expenditure on social care in Scotland, it is important to understand this from the point of view of the supported person.  For the supported person, community care charges can amount to 100% of their available weekly income.  

Welfare Reform
2.16 Welfare Reform is used as a shorthand for a complex package of major reforms as well as detailed changes to existing benefits.  The Welfare Reform Act 2012 contains provisions for the introduction of Universal Credit to replace existing benefits and tax credits.  It is intended to incentivise work and simplify the benefits system. It also replaces Disability Living Allowance (DLA) with a new benefit ‘Personal Independence Payment (PIP).’

2.17 The introduction of the Universal Credit and PIP impacts upon a range of services currently delivered by Scottish councils and on the lives of disabled people. Personal Independence Payments provides 2 levels of support rather than 3 under the DLA care component. Since the UK Government is already seeking to reduce the overall cost by 20% the impact of new assessment criteria is expected to particularly affect those with lower levels of disability. 

2.18 All of this suggests that Welfare Reform will change the financial context for charging: reductions in the income of people who use services may well take more individuals below charging thresholds and consequently place additional demands on stretched social work resources. 

2.19 A number of measures have been introduced by the Scottish Government to mitigating the impact the changes will have on benefits and services received through pass-ported assessment processes.
Health and Social Care Integration
2.20 Effective partnership working between the NHS and local authorities is widely recognised as a prerequisite for achieving good health and social care outcomes. For the last decade in Scotland the focus has been on achieving better outcomes through partnership working, service redesign and the development of integrated clinical and care pathways. 
2.21 COSLA continues to work with the Scottish Government on further development of integrated health and social care arrangements. Within this context, there will be a significant challenge in respect of working out how charging for social care services interfaces with healthcare which is free at the point of use. 
Section 3 – Legal Issues
Human Rights

3.1 Community care is one essential tool among others, which ensures that people in need of support can live their life in the way they choose, at home, at work and in the community. Without it, many people cannot enjoy the human rights they are entitled to or live a productive life.
3.2 The UN Convention on the Rights of Persons with Disabilities (UNCRPD) strengthens and contextualises these rights and recognises the role of community care in doing so. Article 19 of the UNCRPD indicates that to ensure disabled people equally enjoy the rights laid out in the ECHR states must ensure that “disabled people have a right to live in the community, with the support they need and can make choices like other people do”. 
3.3 All of the human rights protected by the European Convention on Human Rights (ECHR), in the Human Rights Act and in subsequent ratified Conventions should be considered in decisions on whether or not to charge and, if charges are to be applied, in the development of charging policies.

3.4 Councils must not act in ways which are incompatible with the European Convention on Human Rights (ECHR) under section 6 of the Human Rights Act 1998. Many of the Articles of the ECHR are relevant to this Guidance but in particular Article 8 (right to private and family life, including autonomy in decision making, the right to work and the right to live with dignity) and Article 14 (non-discrimination on a number of grounds, including “any other status”).  These articles speak directly to the issues that connect to local charging policies for non-residential social care, including portability of care, equality within and across jurisdictions, and issues around income maximisation.  Human rights compatible outcomes should therefore underpin the development of charging policies.
Equality Act 2010

3.5 The Equality Act 2010 places both a general duty and a specific duty on local authorities, both of which are relevant to the development of charging policies.  The general duty requires local authorities have due regard to the need to: 

· eliminate discrimination, harassment and victimisation, 
· advance equality of opportunity,
· promote good relations between persons who share a relevant protected characteristic and persons who do not share it.
3.6 This duty relates to disability, age, gender reassignment, pregnancy and maternity, race, religion or belief, sex and sexual orientation. 
3.7 As a result of the general duty local authorities must consider how to promote equality and ensure that no group are put at a disadvantage by their charging policy. This should involve taking steps to ensure policies minimise any disadvantage experienced by any people of a protected characteristic, ensuring their specific needs are met, rights upheld and encouraging participation in the development of relevant policies. 

3.8 The Equality Act 2010 also gives Ministers in Scotland the power to impose specific duties on local authorities. It is good practice for local authorities to carry out Equality Impact Assessments on their non-residential care charging policy in order to identify whether there is a disproportionate impact on people of a protected characteristic.
3.9 Equality Impact Assessments (EIA) can help local authorities to identify whether there is a disproportionate impact of a policy on people of a protected characteristic/group compared to those out with that group.  Councils should undertake an Equality Impact Assessment of their Non-Residential Charging Policy. 
Legislation

3.10 The current legislative framework for charging includes services provided under the Social Work (Scotland) Act 1968 Section 87. 
3.11 In terms of the guidance on charging set out in the Scottish Office Circular SWSG1/1997 and with regard to subsequent development of this COSLA guidance, councils have the power to charge for a range of adult non-residential social care services, including:
· care at home
· day care
· lunch clubs
· meals on wheels
· domiciliary services
· wardens in sheltered housing
· community alarms and telecare
· laundry services 
· aids and adaptations
· care and support services for those who have or have had a mental illness

· transport

3.12 The Circular also sets out what services cannot be charged for and these include:-
· Services for people who are subject to Compulsion Orders under the Criminal Procedure (Scotland) Act 2003

· Nursing Care and Personal Care for people aged over 65

3.13 Previous versions of the guidance have indicated that people who were subject to Community Care Orders should not be charged for the care they receive. Community Care Orders are no longer in use but a similar mechanism called Compulsory Treatment Orders introduced under the Mental Health (Care and Treatment) (Scotland) Act 2003 are in use. This means that in this regard the legislation referenced in Circular SWSG1/1997 has been superseded. Evidently the majority of councils do not charge people in these circumstances and it is recommended that councils should not charge people who are subject to Compulsory Treatment Orders.

Free Personal Care: Preparation of Food 

3.14 Charges may not be applied to the preparation of, or the provision of any assistance with the preparation of, a person’s food including (without prejudice to that generality)-

· defrosting, washing, peeling, cutting, chopping, pureeing, mixing or combining, cooking, heating or re-heating, or otherwise preparing food or ingredients; 
· cooking, heating or re-heating pre-prepared fresh or frozen food;
· portioning or serving food;
· cutting up, pureeing or otherwise processing food to assist with eating it; and
· assisting in the fulfilment of special dietary needs, but not the supply of food (whether in the form of a pre-prepared meal or ingredients for a meal) to, or the obtaining of food for, the person, or the preparation of food prior to the point of supply to the person.  

3.15 A statutory instrument was passed by Parliament to these effects and came into force on April 1st 2009. Councils should have regard to this in designing their charging policy. 

Financial Assessment – Couples
3.16 Where one member of a couple is in receipt of non-residential services most Scottish Local Authorities take account of their joint income and capital in the financial assessment. 
3.17 While paragraph 28 of the Scottish Office Circular SWSG1/97 states that “under section 87(1A) of the 1968 Act authorities may charge only the person receiving the service and should have regard only to that individual’s means in assessing his or her ability to pay”, it goes on to state in paragraph 29 that “Local authorities may, in individual cases, wish to consider whether a client has sufficient reliable access to resources, other than his or her own resources, for them also to constitute his or her means for the purposes of Section 87(1A). The most likely instances of this kind will arise in relation to married or unmarried couples. It will be for the authority to consider each case in the light of their own legal advice”.
3.18 It is recognised that this is an ambiguous area of law. To that end, COSLA has undertaken further work with its partners on establishing clarification of the policy in this area further details are set out in Section 7 of this guidance. 

Section 4 – Developing Local Policies
4.1 The decision about whether to charge – and what to charge for – is a matter to be decided by the local authority It is important that if a council chooses to develop a local charging policy that it adheres to the following principles.

· Policies should be co-produced with the people who might be affected by a charging regime and reference should be made to the PANEL approach set out at the beginning of this document;
· Councils should balance the utility of additional charging income to improve the quality or scope of social care services against the impact on the quality of life for those who are charged;
· Councils should ensure that people who use services understand the reasons for charging and its contribution to supporting social care services; 
· There should be transparency over what services are chargeable, and at what levels, and use should be made of the standard template attached at Annex A;
· Policies should define the financial decision making processes that ensure the personal, social and economic circumstances of individuals are given due regard in determining whether charges should apply; 

Co-production

4.2 The involvement of people in the planning of the services they use is a core principle in promoting equality and is at the heart of co-production.  Being involved is not the same as being asked or consulted. It means people who use services and policy makers working in partnership right from the start. It allows for the trading of skills, information and expertise and assists in achieving mutual objectives.

4.3 Co-production engages people who use services as equal citizens: to help create or improve systems and structures, to better inform planning and decision making processes, and to deliver better outcomes.  In recognition of their role as ‘equal and expert partners’ local charging policies should be developed in co-production with unpaid carers and their representative organisations. Scotland has a well-established network of local carer organisations and local carer forums who can help to facilitate carer involvement. In addition, efforts should be made to engage the representatives of different population groups and their representative groups. 
4.4 It is recognised that the co-production of charging policies could be perceived to be problematic given that the natural position of people who use services might be to resist charging, either out of principle or from a position of self-interest (both are legitimate positions to hold). Recognising this, it may be that local groups or people who use services can help to both; work with LA’s at the point at which they are considering applying charges in order to support them to consider the human rights impacts and the other potential options available; and, where a LA still wishes to apply charges, to develop policies that are as fair as possible within the context of the overall quantum of resource councils propose to raise through charging for non-residential care. It will also be important to balance the input of those who are affected by charges with those who stand to gain from the enhanced quality or scope of social care services that accrues from raising additional income. 
4.5 It is also recognised that decisions on charges will be reviewed on an annual basis by councils as part of their budget setting processes. While it is important not to lose the principles of co-production within this context, councils should assess the requisite level of engagement with people who use services, carers and groups relative to the extent of the changes to policy being suggested. It is also recognised that in deciding to charge, councils will have to take account of a broader range of pressures and other levers to raise income including other service charges (such as car parking) and council tax.  This does not mean, however, that income from charging for social care is spent on anything other than social care services.
Balancing Income against Impact

4.6 In coming to a view about the quantum of resource to be raised through charges, it is important to have a sense of the opportunity cost associated with different policy options. For example, a decision to completely eliminate charges would deliver maximum relief to those who would otherwise have been charged but will restrict the quality or range of social care services that might have been provided by a council to the general population in need of social care. On the other hand, a charging regime that focuses solely on raising additional income could place at risk the overall well-being of those who are asked to pay the charges and their families and carers.  This can in turn place additional burden on other public sector services such as health services, social work and the police.
4.7 In making these relative judgements, it will be important to give consideration to the work of other councils. COSLA has established a community of practitioners to ensure that best practice is shared across Scotland. This matter is further explored in the next section. 
Communicating the Purpose of Service Charges

4.8 It is important that the people who are charged for a service understand the context and purpose of a charging regime. To that end, it is recommended that councils should produce public information that describes:
· What types of service are charged for and what each charged for service provides in practice;

· The total resource raised through charging for non-residential social care services using the most recent available data;

· The percentage of non-residential care expenditure made up from charging income using the most recent available data;

· The delivery cost of each chargeable service (allowing the supported person to gauge what proportion of that service is supported by their contribution) and an illustration of the maximum amount a person might be asked to pay towards these costs;

· An assessment of the added value of charging income in terms of the quality or scope of care and support available to the general population in need of care and support;

4.9 Councils should use a variety of media to promote this information, including the council website. In addition, links to the relevant parts of council websites will be made from the COSLA website.
Delivering Transparency

4.10 The provision of accurate and timely information about any charge that a person will be asked to pay is fundamental to upholding the ‘Be Included’ principle underpinning the revised National Care Standards.  It is important that people are given accurate and clear information about the services that are available and the charges that might apply to the services they use in a timely fashion. This will ensure that customers/consumers are able to come to an informed view about whether or not they want to draw upon a chargeable service. It will also help individuals to come to a view about the types of charges that might apply should they move between local authority areas or should their circumstances change in a way which impacts on any charge imposed.
4.11 In order to deliver transparency and facilitate comparability across councils, it is recommended that all councils should use the template attached at Annex A to record charging information, which should then be published on the council website.
4.12 Where the supported person has difficulty in meeting the approved charge for the service due to their financial circumstances, it is recommended that Councils use their powers to abate or waive charges on a case by case basis. It is important within this context that councils take a holistic approach, and consider the full impact of all prospective combined charges on the well-being and independence of the supported person. Care should be taken to ensure that those who use more than one type of service are not unduly disadvantaged i.e. they are not being asked to contribute an unreasonable amount in total.
4.13 Allied to this, it is recommended that all Local Authorities should be proactive in promoting benefit take up for people who use services.  Doing this would not only be beneficial to the individual but could contribute to the revenue of councils and to their local economy. Where possible, Local Authorities should ensure that there are dedicated staff to promote and assist with Income Maximisation processes for people who use services. Local authorities should ensure that the benefits entitlement of supported people is reviewed on a regular basis.
4.14 Employability and supported employment services are also capable of tackling poverty by assisting people into work. Local authorities should continue to develop local services in line with the national guidance and local service priorities. 

Section 5 – Achieving Greater Consistency
5.1 As indicated in the first section of this document, this Guidance draws on the principles of the European Charter of Local Self-Government, which was adopted under the auspices of the Congress of the Council of Europe. The Charter provides that local authorities, acting within the limits of the law, should be able to regulate and manage a substantial share of public affairs under their own responsibility in the interests of the local population. It considers that public responsibilities should be exercised by the authorities closest to the citizens. 

5.2 The Charter is an important foundation in the development of local charging arrangements because it recognises the principle that councils should be empowered to raise income in order to ensure that the provision of local services are optimised and maximally responsive to the needs of residents in a way which accords with human rights compatible outcomes. It holds that democratic accountability at a local level embeds a system of governance that holds the public bodies levying those charges to account. 

5.3 It is recognised that there are tensions between a pure interpretation of the local autonomy of councils and a pure interpretation of equity across jurisdictions. On the one hand, councils have a legitimate capacity to raise income in response to local need or policy goals. On the other hand, local government in Scotland wants to create a level playing field, facilitating portability of care, respecting human rights and delivering equity for people who use services. 

5.4 It is inevitable since councils are empowered to charge differentially that some variation will emerge in terms of the amount charged for across different services across different local authorities. Councils should seek to ground accountability for their charging policy in local democratic decision making and in taking a human rights based approach, recognising that tensions will have to be managed within this context. 

5.5 In order to manage these tensions, this guidance recommends:
· That every council should nominate an officer to participate in a community of practitioners whose responsibility is to ensure that effective benchmarking is undertaken and consistency delivered;
· The benchmarking community should collectively work to identify levels of tolerance for the variable elements of charging defined in this guidance, ensuring a robust approach to self-regulation.
Benchmarking
5.6 The core purpose of a benchmarking approach is to encourage councils to review their own performance and to better understand how other comparable authorities achieve their results.  

5.7 The outputs of the benchmarking exercise should be publicly reported to enhance accountability.  

5.8 In pursuit of this ambition, in early 2010 COSLA launched a Community of Practice web based resource to provide a secure environment for local authority officers involved in the development and application of local charging policies to compare and contrast their approaches. Each Scottish council currently has one or more officers registered on the community of practice and the site has proved useful in sharing ideas and information about local charging policies.

5.9 Council officers involved in the development, revision and implementation of community care charging policies are encouraged to register and make use of the information and discussion forum available on the Charging for Non-Residential Social Care Services – Scotland Knowledge Hub website.
 

Portability of Care

5.10 Portability of care is a principle that has been strongly advocated by a number of stakeholders, including Independent Living in Scotland. A human rights based approach requires that local authorities engage with this matter and this guidance therefore recommends that any individual user of services who is looking to move between local authority areas should be entitled to a description of any charges which would apply to them as an individual in advance of the move and any material differences in the nature of the service provided by the relevant authorities. The current and receiving local authority should work together to facilitate this.
5.11 Recent work has resulted in the development of a prototype online cost of care calculator which will allow people who use services to retrieve information about prospective charges should they move to another local authority area. Further work is ongoing to explore the most appropriate way of ensuring that the information delivered is helpful and avoids confusion.

COSLA Charging Guidance Surveys
5.12 COSLA also runs an annual survey of councils, which collects information on charging for non-residential care. These returns provide a valuable source of information which is shared across local authorities in an effort to engender greater consistency across Scotland.

5.13 Whilst COSLA will manage the surveys and data in such a way as to limit the reporting burden on councils we would urge that councils continue to maintain this helpful practice by continuing to make returns in response to these surveys (returns will often require updating a few elements of data).

Local Financial Returns (LFR) 3

5.14 The other key source of information on community care charging is the Scottish Government Local Financial Returns (LFR). The LFR information is used to monitor local authority expenditure for policy purposes and of specific interest is LFR3 which deals with Social Work expenditure.

5.15 There have been a range of data quality issues in respect of the LFR3 returns. It is recommended that in the interest of consistency councils adhere to the guidance issued on the completion of LFR3 

Section 6 – Self-Directed Support
5.16 Self-Directed Support is the mainstream approach to social care in Scotland. It describes how people can exercise choice and control over the support or services that allow them to live independently. It is a major culture shift in the way health and social care services are delivered towards a more person-centered and outcomes-focused assessment of needs and delivery of support.

5.17 The Social Care (Self-directed Support) (Scotland) Act 2013 requires local authorities to provide personalisation through a range of options with varying levels of choice and control, to people with eligible support needs. The provisions of the Act came into force on 1st April 2014 and apply to all new social care clients from that date, and to existing clients at the point of their next review. Self-directed Support processes present a variety of challenges for how authorities calculate and impose charges, and so it is important to consider fair and effective charging policies in the context of the new system.

5.18 Self-directed Support enables people to exercise control over the use of resources identified to meet agreed outcomes. This requires the person to be aware of the financial value attributed to meeting their needs to allow them to make an informed choice about how it is used to meet their needs.
5.19 Instead of developing a menu of service types which will have fairly set charges, the self-directed approach involves the development of plans based on outcomes and the selection of support within an identified budget. The underlying structure of the traditional system of charging is linked to services. However, in a personalised or self-directed system of support, the focus shifts to enabling people to control and adjust their support at the point of delivery in order to meet their needs and achieve their outcomes. As such, the connection between ‘the service’ and ‘the charge’ becomes less well defined – and in some cases will disappear altogether. In view of this, a conceptual shift will have to be made in respect of how councils charge for services
5.20 This guidance recognises that councils will have been undergoing transition to these new arrangements since 2014, and that resulting service re-design and staff development requirements will be ongoing. Some local authorities have changed their approach to a system predicated on a general ‘care and support charge’. Under these arrangements, subsequent to a financial assessment, those individuals with the ability to pay may be required to fund a proportion of their overall budget, which has been calculated as appropriate to meet their needs and achieve their outcomes. This ‘care and support charge’ may be linked to their personal budget and their ability to pay rather than the services that they ultimately utilise to meet their needs.

5.21 Several local authorities have chosen to refer to this as a ‘contribution’ based charging arrangement but for the purpose of this guidance we have chosen to describe this as the ‘care and support charge.’  A number of third sector organisations have raised concerns around the term ‘contribution’ as they feel it implies a voluntarism or a willingness to pay however the contribution is towards the care package.’ With that observation, councils should give careful consideration to how any new arrangements are described.

Making Sense of Charging for SDS
5.22 Notwithstanding the different approaches that are developing in each local authority area, it is possible to illustrate – at a high level of generalisation - the various components of charging within an SDS context through a systems map. This is set out below.
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Collecting the Care and Support Charge 

5.23 The current position set out in the Statutory Guidance to Accompany the Social Care (Self-directed Support) (Scotland) Act 2013
 states that the authority can arrange for the direct payment to be paid in instalments or in a lump sum payment. Where a person is eligible for a charge towards their support the direct payment can be made on a “net” or a “gross” basis, i.e. the charge can be removed prior to the provision of the monthly direct payment or following the provision of the monthly payment. The supported person may request the payment be made gross. In this circumstance, the local authority should give this request full consideration, taking into account the direct payment user‘s reasons and circumstances behind this request prior to a decision being made. If the authority decides to pay the direct payment gross it will pay the relevant amount to the direct payment user and the direct payment user will pay the local authority any contribution required. If the authority refuses to pay direct payments on a gross basis they should inform the supported person as to the reasons why.

5.24 Councils report a cost saving in identifying a net personal budget (where the overall quantum of public funding is reduced by the value of the care and support charge levied on an individual) inasmuch as it eliminates retrieval costs.

5.25 There may be circumstances where an individual is in the process of disputing the level of charges he/she has been asked to pay. Where an individual in receipt of traditional community care services disputes the level of charges, and does not pay whilst the dispute is being settled, the local authority cannot withdraw or reduce the service.  

5.26 The Chartered Institute of Public Finance & Accountancy (CIPFA) have produced new guidance
 intended for use by any staff with responsibility for the financial management of Self-directed Support. The guidance relates principally to council objectives and seeks to support and inform staff undertaking financial management duties so that social care outcomes, both at a personal and a local population level, are achieved. Ensuring that the financial management arrangements support and reflect the person centred approach is therefore central to this guidance.

Treatment of Free Personal Care and other Non-Chargeable Services

5.27 By framing the discussion around a general care and support charge levied on the individual, the concept of free or subsidised services can be difficult to sustain. When people are required to fund a proportion of their personal budget, they are not paying towards the cost of specific services. 

5.28 From a council’s point of view, therefore, managing a system that includes free services creates additional complexity in the administration of SDS. If the Council simply chose to reduce the care and support charge for those people entitled to an element of free services, this might be deemed to be unfair to other supported people and hence may be open to legal challenge. 

5.29 The main issue for councils in Scotland arises in respect of Free Personal Care. While there may be a number of ways to ensure compliance with the legislation, SDS may require some retrospective attribution of ‘service hours’ to an individual’s support package. The collection of the care and support charge can therefore only be finalised once the details of the support plan have been taken into consideration. 

Transition to SDS-compatible arrangements

5.30 In making the transition to a charging policy that is compatible with SDS, it is important to consider the impact on people who are being supported. The following checklist was included in previous charging guidance to ensure any transition is fair and transparent.  It is recognised that many of these processes will be cyclical in nature and Councils may wish to re-visit this checklist as part of ongoing review and improvement activity:  

· Councils should carry out a desktop analysis to determine the impact of changes to the policy on both individuals and income to the authority as a whole;
· Councils should ensure that any new policy is co-produced with citizens and communities of interest;
· An equality impact assessment should be undertaken;
· Councils should consider what (if any) transitional arrangements may be needed where the amount an individual is charged changes significantly. Any transitional protection should compare the amount that an individual paid under the previous charging regime against the amount he or she is required to pay under the new arrangements. Transitional protection should have a clear timeframe which should apply equally to all, be transparent and recorded in a policy.

5.31 Consultation with stakeholders on any policy charges is essential. Any consultation document would need to help people to understand why these changes are being introduced and how it will affect the way people engage with councils and partner organisations.

Requirement to waive charges to carers under SDS regulations
5.32 Section 3 of the Self-directed Support (Scotland) Act 2013 gave local authorities the power to provide carers with support to help them continue in their caring role and, where the authority has decided to provide support, confers a duty on the local authority to offer the self-directed support options.

5.33 Section 16 of the Act establishes a general power for local authorities to charge for support provided to carers under Section 3. However, Scottish Ministers subsequently introduced Regulations which in fact prevent councils from imposing any such charges. Extracts from the current statutory guidance
 are set out below.

4.1 The Regulations state that a local authority must waive charges where services are provided to adult carers under section 3(4) of the 2013 and where services are provided to children who are in need under section 22 of the 1995 Act because they are young carers.

4.2 The Regulations also have the effect that local authorities cannot means test or require a contribution from a carer or young carer where the support is being delivered by way of a direct payment.

4.3 Charges will not be made for support provided to carers either directly by local authorities or commissioned by the local authority through other statutory, independent and third sector bodies. However, if a carer wishes to supplement and pay for support above the agreed level they will receive through self-directed support, then this is a matter entirely for the individual carer.

. . . 

8.8 Local authorities might decide to arrange replacement care for a cared-for person as part of the support which they provide to a carer under section 3 of the 2013 Act in order to give a break from caring. Where replacement care is provided as support under section 3 in order to meet the carer’s needs, the local authority must waive charges for the cost of the replacement care.
5.34 Discussion about replacement care are currently ongoing between government and COSLA. We are seeking either a change on the regulations on replacement care, or the funding required to implement the regulation as it stands (i.e. compensate councils for lost charging income).
Section 7 – Substantive Guidance
7.1 This section comprises the detailed material guidance to which local authority officers should refer when developing or revising local charging policies. This will also be of significant interest to a wider audience of stakeholder organisations and the general public.

7.2 The following paragraphs comprise the practical elements councils need to accommodate within their charging policies. It includes recommended approaches to the treatment of income in terms of minimum income, charging thresholds and maximum contributions or charges required from a supported person.
7.3 Welfare Reform will result in wide ranging changes to both universal and disability benefits over the next few years. During the period of transition, the out-going benefits system will run in parallel with the new system. Whilst the introduction of Universal Credit will eventually replace Income Support and Disability Premiums, these benefits along with Pension Credit will continue to be awarded and will continue, this year, as the agreed basis for calculating the charging threshold referred to below.

7.4 In terms of the potential disregards which are set out in figure 7.1 and at annex C it is suggested that councils treat the mobility component of PIP in the same way as the mobility component of DLA.

Charging Thresholds
7.5 A charging threshold is the set level of personal income below which a person can receive community care service(s) without needing to pay a contribution or charge toward the cost of the service(s) they receive.
People whose income falls below the charging threshold do not need to pay a contribution or charge toward the community care services they are assessed as needing.

DWP Rates

7.6 At the moment and in the absence of any other suitable national index the charging threshold is linked to rates set by the UK Government Department for Work & Pensions. These are rates of benefit which provide a top up of weekly income to a guaranteed minimum amount and are set out below.
	Income Support - Personal Allowance
	2016/2017
(weekly)

	
Single Person
	73.10

	
Couple
	114.85


	Disability Premium
	2016/2017
(weekly)

	
Single Person
	32.55

	
Couple
	46.40


	Pension Credit - Guarantee Credit
	2016/2017
(weekly)

	
Single Person
	159.35

	
Couple
	243.25


Figures from DWP Schedule of benefit rates from April 2015 (Income Support and Disability Premium frozen from 2016).
Buffer
7.7 In order to provide more help to those on low income and to recognise that not all of a user’s income above these rates should be taken in charges, a buffer is added to the income levels above. This buffer is now set at 25% (see fig 7.2. for an illustration of how the maximum charge is reached).
7.8 The charging threshold is worked out by adding the buffer (25%) to the appropriate DWP rate(s) for groups of people as set out in the following tables (*all thresholds are rounded up).
7.9 For people below state pension qualifying age the Income Support Personal Allowance and the Disability Premium are added together with the buffer added to the sum of these two rates as shown below.

	
	Income Support - Personal Allowance
	Disability Premium
	Buffer
25%
	Charging

Threshold*

(weekly)

	
Single Person
	73.10
	32.55
	26.41
	£133

	
Couple
	114.85
	46.40
	40.31
	£202


7.10 For people of state pension qualifying age or above the Pension Credit Guarantee is used as the basis for the charging threshold calculation with the buffer added as shown below (whilst at this time there is no change to the charging guidance on these age thresholds councils may wish to be aware of the information on the DWP alignment of pension ages set out at Annex B).
	
	Pension Credit -  Guarantee Credit
	Buffer

25%
	Charging

Threshold*

(weekly)

	
Single Person
	159.35
	39.84
	£200

	
Couple
	243.25
	60.81
	£305


7.11 It is recommended that the charge thresholds be uprated on an annual basis, using the approach outlined in the above paragraphs. The benefit uprating figures are normally announced in November each year allowing Local Authorities to make any necessary adjustments in their charge arrangements to take effect at the beginning of the financial year.

7.12 Earlier guidance recommended that local authorities should specify different rates for persons under and over 60; this was based on previous DWP Guidance. However, councils may now wish to give consideration to this in the context of the Equality Act 2010
 and the on-going DWP alignment of state pension qualifying age for men and women (Annex B).
Income

7.13 This describes all user income which needs to be taken into account to establish the income level for comparison with the charging threshold. Local Authorities should consider adopting a common approach to the treatment of income (see fig 7.1. for an illustration of the calculation process).

Income from all sources should be considered and should take account of net earnings and all social security benefits with the exception of the mobility component of the Disability Living Allowance/Personal Independence Payment.

7.14 War Disablement Pension and compensation payments made through the Armed Forces Compensation Scheme should be disregarded from the financial assessment for non-residential social care services. In addition there may also be local circumstances, where individual local authorities want to make local policy decisions to exclude or disregard other sources of income to reflect local needs.  Examples include disregarding gallantry awards and disability premiums. The use of such discretion is not limited by this guidance.
7.15 The threshold figures should be net of housing and council tax costs (if applicable). Housing costs will include rent and mortgage interest payments and costs for Council Tax should also be deducted. Local authorities may wish to consider including in the disregard water and sewerage costs and household insurance premiums as other housing costs.  Councils may also wish to disregard other specific costs of living, for instance disability related expenditure.
Case law suggests that where a local authority does not provide ‘night time’ services, it is inappropriate to have regard to the higher rate of Disability Living Allowance (DLA) or Attendance Allowance (AA) in the financial assessment (R v. Coventry City Council, November 2000). In these circumstances only the middle rate for DLA and the lower rate for AA should be taken into account.
Similarly, for Service Users who receive the enhanced rate of Personal Independence Payment and who do not receive ‘night time’ services, it is recommended that in these circumstances only the standard rate for Personal Independence Payment should be taken into account.  

Earnings
7.16 Where a supported person or their partner is in receipt of earned income when assessing chargeable income Local Authorities should only take account of net earnings. In addition they should also apply minimum earnings disregard of at least £20.
Partners
7.17 Where one member of a couple is in receipt of non-residential services most Scottish Local Authorities take account of the joint income and capital in the financial assessment. The basis for charging for non-residential care charges is S87 of the Social Work (Scot) Act 1968. 

7.18 While paragraph 28 of the Scottish Office Circular SWSG1/97 states that “under section 87(1A) of the 1968 Act authorities may charge only the person receiving the service and should have regard only to that individual’s means in assessing his or her ability to pay”, it goes on to state in paragraph 29 that “Local authorities may, in individual cases, wish to consider whether a client has sufficient reliable access to resources, other than his or her own resources, for them also to constitute his or her means for the purposes of Section 87(1A). The most likely instances of this kind will arise in relation to married or unmarried couples. It will be for the authority to consider each case in the light of their own legal advice”.
7.19 COSLA is has secured opinion from Senior Legal Counsel on this matter as follows; "it is only the ‘means’ of the disabled person that can be taken into account. However, the means of the disabled person could include an estimate of the value of the benefit provided by the partner in supporting the disabled person; i.e. the amount that is paid in respect of the disabled person's food; share of housing costs; payment of normal bills etc. on behalf of the disabled person."
7.20 To secure further clarification the Society of Local Authority Lawyers & Administrators in Scotland (SOLAR) agree that “. . . whilst it is right that the ‘means’ of the person receiving care services should be taken into account when determining their contribution toward the cost of those services, it is not right to routinely include all of a partners financial resources/income as part of those means; although it may be appropriate to include a proportion of that resource.
7.21 Local Authorities should determine what is a reasonable and proportionate value of any such benefit either on a case by case basis or by setting a reasonable flat rate for all.  In light of the legal opinion referred to here, it is important that local authorities consider the proportion of a partner’s income or capital that can be taken into account in the financial assessment. The table below sets out possible options that local authorities may wish to consider for how income/capital should be treated in the financial assessment. 

	Ownership of income/capital
	Treatment of Income/capital 

	Solely owned by Individual 
	Taken into account subject to normal disregards

	Solely owned by Partner
	Should not routinely be taken into account as part of financial assessment.  See  paragraph 7.19 – 7.21 above. However the local authority should look at this on a case by case basis.

	Jointly owned
	Normally the individual is considered to be in possession of an equal share of any joint financial resources.

	Social security benefits paid to one member of a couple at couples rates, for example, pension credit, income support etc.)
	It would be appropriate for a local authority to consider what proportion of such income is “reasonable” to consider as part of the individual’s means. It is for the local authority to decide what a reasonable proportion is.  


Compensation Payments
7.22 Whilst Councils’ charging policies may currently follow DWP guidance in relation to capital, for the purposes of compensation payments (including compensation payments held in Trust) it is recommended that Councils should establish the breakdown of any compensation award and consider whether some elements of compensation payments should be included when assessing a supported person’s ability to pay a charge.
Dependent Children
7.23 It is recommended that income derived from all benefit paid for, or on behalf of, a dependent child should be disregarded.
Capital & Tariff Income
7.24 Capital can be considered as a source of income and as such councils may choose to include income based on capital held by the supported person. In calculating the income a person receives from capital they own it is recommended that councils adopt the same approach as that used by the Department of Work and Pensions (DWP) for means testing income based benefits (see table below). However, there can be no upper capital limit at which people would be refused a service, as the provision of non-residential services will always be based legally on need rather than the ability to pay. 

	
	Disregard Capital Below
	Weekly Tariff Income

	Below state pension qualifying age
	£6,000
	£1 per £250(1)

	State pension qualifying age or above
	£10,000
	£1 per £500(1)


(1)Some councils may interpret this as ‘part thereof’.
7.25 The approach set out above disregards income received against capital held up to a level of £6,000 for people below state pension qualifying age; or £10,000 for people of state pension qualifying age or above. For any capital held above those levels a weekly income is assumed and this is added as income in the financial assessment; as per the rates set out in the table.

7.26 It should be noted that where a supported person has capital in excess of the amount to be disregarded and is in receipt of Income Support, there will be no requirement for the Local Authority to calculate the capital tariff contribution as this exercise will have been carried out by the Department of Work & Pensions (DWP) with an appropriate adjustment to the amount of Income Support paid to the supported person.

Only available capital shall be taken into account. This precludes taking into account the value of the supported person’s home in charging for domiciliary home care services.  

7.27 Capital income tariff does not take into account the interest received on cash held in saving accounts. The savings themselves and any interest received are included in the overall total of capital assets held at the time that the financial assessment is carried out. Capital tariff rates seek to take all this into consideration by establishing a weekly income.
7.28 The value of a person’s home is not counted as capital; neither are any business assets or money held in trust but any weekly income received from them is counted. For example, if part of a person’s home is rented out some of the rent received as weekly income is counted.
Capital Income: The cash increase in the value of a capital asset (investment or real estate) that gives it a higher worth than the purchase price. The gain is not realised until the asset is sold. A capital gain may be ‘short term’ (one year or less) or ‘long term’ (more than one year).

Tapers

7.29 The previous section deals with setting a level of income below which a user is not required to pay a charge or contribution toward the cost of the services they receive. So essentially it determines whether or not a contribution is needed – a yes or no trigger.

If a user’s income is of sufficient level for a charge or contribution to be required, the amount the user pays for their service will be determined by individual Local Authorities.

7.30 Having arrived at the charging threshold it is recommended that councils should not base the contribution required from the supported person on all the remaining income. Instead councils calculate the maximum contribution by determining a percentage of the remaining income which is available to the supported person over the threshold figure – this determines the maximum total contribution required from the supported person for the services they use regardless of the cost of providing those services.
An additional requirement is that the contribution should not exceed the cost of providing the service(s).

7.31 Local authorities are free to agree locally the percentage of excess income which can be required as a maximum contribution. This could range from 0% up to any higher percentage of the excess income which can be justified by the local authority.
	Single Person - Below state pension qualifying age
	Maximum Contribution (£) % determined by council

	Weekly Income

(£)
	Charging

Threshold

(£)
	Excess Income

(£)
	30%
	40%
	50%
	60%
	70%
	80%
	90%
	100%

	100
	133
	-33
	0.00
	0.00
	0.00
	0.00
	0.00
	0.00
	0.00
	0.00

	120
	133
	-13
	0.00
	0.00
	0.00
	0.00
	0.00
	0.00
	0.00
	0.00

	140
	133
	7
	2.10
	2.80
	3.50
	4.20
	4.90
	5.60
	6.30
	7.00

	160
	133
	27
	8.10
	10.80
	13.50
	16.20
	18.90
	21.60
	24.30
	27.00

	180
	133
	47
	14.10
	18.80
	23.50
	28.20
	32.90
	37.60
	42.30
	47.00

	200
	133
	67
	20.10
	26.80
	33.50
	40.20
	46.90
	53.60
	60.30
	67.00

	220
	133
	87
	26.10
	34.80
	43.50
	52.20
	60.90
	69.60
	78.30
	87.00

	Single Person - State pension qualifying age or above
	Maximum Contribution (£) % determined by council

	Weekly Income

(£)
	Charging

Threshold

(£)
	Excess Income

(£)
	30%
	40%
	50%
	60%
	70%
	80%
	90%
	100%

	150
	195
	-50
	0.00
	0.00
	0.00
	0.00
	0.00
	0.00
	0.00
	0.00

	170
	195
	-30
	0.00
	0.00
	0.00
	0.00
	0.00
	0.00
	0.00
	0.00

	190
	195
	-10
	0.00
	0.00
	0.00
	0.00
	0.00
	0.00
	0.00
	0.00

	210
	195
	10
	3.00
	4.00
	5.00
	6.00
	7.00
	8.00
	9.00
	10.00

	230
	195
	30
	9.00
	12.00
	15.00
	18.00
	21.00
	24.00
	27.00
	30.00

	250
	195
	50
	15.00
	20.00
	25.00
	30.00
	35.00
	40.00
	45.00
	50.00

	270
	195
	70
	21.00
	28.00
	35.00
	42.00
	49.00
	56.00
	63.00
	70.00


7.32 In setting the percentage taper which people who use services will contribute, Local Authorities will be influenced by a number of factors, not least, their requirement to raise income which is required to maintain good quality services.
It is recommended that authorities make a number of calculations based on alternative considerations of assessed income (known as a “better off” calculation) to ensure that those people who use services who have higher incomes, who require low levels of services, are not financially disadvantaged through the operation of an income based charge.

Disability Related Expenditure
7.33 The Social Work (Scotland) Act provides the legal basis for charging for non-residential care.  Under s87 of the Act charges must be both “reasonable and practicable” for an individual to pay. Understanding the associated additional daily living costs of living with an illness or a disability is essential if local authorities are to ensure charging levels meet this test.  Failure to take Disability Related Expenditure (DRE) into account as part of the financial assessment could result in charging levels which cause financial hardship and undermine the right of people living with an illness or disability to live independently.
7.34 To ensure the extra costs of being disabled are be taken into account by charging policies councils should be proactive in considering further disregard of income where additional expenditure is incurred by a service user as a result of living as a disabled person.

7.35 It is recommended that local authorities are proactive in gathering information about additional disability related expenses as part of their financial assessment process. Ideally, questions about disability related expenditure should be included in the financial assessment form.  This will enable a local authority to decide whether to disregard more of a person’s income or capital, over and above any existing disregards, to take account of any disability related expenditure. 

7.36 Additional costs may relate to, but will not be restricted to:
· additional heating requirements

· purchase, maintenance and repair of disability related equipment

· specialist dietary requirement

· specialist clothing

· help with cleaning and other domestic tasks

7.37 Councils may wish to adopt their own approaches to the consideration of disability related expenditure (DRE) as part of the financial assessment process but this should be set out in their local charging policy.

Hardship

7.38 Where a supported person has difficulty in meeting the approved cost of the service due to their financial circumstances, it is recommended that Councils use their powers to abate or waive charges on a case by case basis.
It is unlikely that charging policies will be able to make provision for the full range of personal circumstances. This means that councils should exercise local discretionary powers to apply flexibility in cases deemed appropriate. It is neither necessary nor desirable to issue guidance on how these powers would be applied as such guidance would remove discretion and impose prescription.

7.39 It is recommended that all local authorities provide adequate information on their policies for waiving and abating charges (see section on information). This should include details of the processes by which the authority considers such requests.
7.40 In designing charging policies, councils should give consideration to the impact of such policies on the well-being of carers, many of whom may experience hardship.     
Terminal Illness
7.41 Where a person, aged under 65, has a progressive disease where death as a consequence of that disease can reasonably be expected within 6 months, it is recommended that charges for social care services are waived. This prognosis should be evidenced through a DS1500 form or a letter from the individual’s General Practitioner or hospital consultant. It is further recommended that the Council should have the discretion to extend the waiving of charges beyond this time period, should that be merited by the circumstances of a particular case.

Public Information
7.42 In setting out public information on charges, it will be incumbent on Local Authorities to provide plain English explanations of the basis of their charge arrangements, both in policy terms and for billing purposes. Such information should be provided in a variety of accessible formats, including translations into minority languages where appropriate. It would be good practice to secure a Crystal Mark for this information.
A standard format for charging information is seen as an essential element to a consistent and transparent approach to community care charging and there is broad agreement that that formats should be accessible to the person requiring the information.
7.43 As an aid to greater consistency templates for the presentation of charging information and other elements are included at appendix I. These will be added to over subsequent revisions of the guidance.
Leaving Hospital
7.44 Older people leaving hospital who are assessed as requiring new, intermediate or additional home care services should receive this free, for a period of up to 42 days; if they are aged 65 or over on the day of discharge and have been in NHS in-patient care for more than one day (24 hours) for treatment, assessment or rehabilitation, or had surgery as an NHS day case.
7.45 Relief from charging should not apply to discharges following admission on a regular or frequent basis as part of the person’s on-going care arrangements.  This would cover, for example, admissions for respite care or for on-going but episodic treatment.

Only new, intermediate or additional services provided after a person comes out of hospital will be free for a limited period. Services that were in place pre-admission and continue after discharge will continue to be chargeable.

This recommendation was set within the context of the Scottish Executive Circular No. CCD 2/2001 "Free Home Care for Older People Leaving Hospital".

7.46 After the 42-day period, local authorities will revert to their normal charging practices for home care services.
Income Maximisation & Benefit Take Up
7.47 It is recommended that all Local Authorities be proactive in promoting benefit take up for people who use services.  Where possible Local Authorities should ensure that there are dedicated staff to promote and assist with Income Maximisation processes for people who use services. Benefit entitlements should be reviewed on a regular basis.
7.48 A number of local authorities have negotiated arrangements to share information with the local benefits agency, particularly on the notification of decisions. It is recommended that all local authorities which do not have such arrangements in place should take steps to implement them.
Collection of charges through third party suppliers
7.49 The collection of charges is the responsibility of Local Authorities.  Some local authorities pay third party suppliers net of the individual’s charge and ask suppliers to collect any charge directly from the individual.  In some cases this charge is collected as cash on the doorstep by the third party provider.   In many cases this will be convenient for the individual but any potential risks to individuals who may be more vulnerable, because of their age, illness or disability, must be considered before any such agreement is put in place.  Any such arrangement should be considered on a case by case basis and should only be made with the agreement of the individual and after taking account of the person’s capacity to consent to and manage such arrangements safely.

7.50 Local Authorities should ensure that an equalities impact assessment is carried out for any charging policies put in place to eliminate any discrimination in line with the Equalities Act 2010.

7.51 Similarly, Local Authorities which enter into contractual arrangements requiring a third party provider to collect payment of charges must carry out an effective risk assessment to ensure that all payment options offered by suppliers have sufficient safeguards to properly evidence payments made by individuals.
Figure 7.1: Supported Person’s Income / Contribution Calculation Process

     
[image: image4]
Figure 7.2 : Maximum Charge – Illustration

(Example – Couple of state pension qualifying age or above)
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TEMPLATE FOR LOCAL AUTHORITIES PUBLIC INFORMATION – CHARGING FOR NON-RESIDENTIAL CARE
(This template provides examples of the types of information local policies might include)

	Information on Charging for Services in your Home



	<area> Council wants to help people live at home independently, safely and for as long as possible. To help us to continue to provide services to people with a range of needs, we may need to charge you for some care and support services.

These charges might affect you if you are getting services from us at the moment or if you need them in the future. Charges apply whether the service is provided by <area> Council or is purchased from an external provider.

The figures in this guide are correct for the financial year <date> to <date>. 


	Why is there a charge?


	Local Authorities don’t have to but are allowed by law to charge adult users of non-residential services provided or arranged under the Social Work (Scotland) Act 1968 and the Mental Health (Care and Treatment) (Scotland) Act. 

These charges must be “reasonable” for people to pay having regard to the type of service provided and a person’s ability to meet the cost. Any charges should not exceed the cost of providing the service.

For means-tested services this charge will be determined by a financial assessment. 

You can find out more about financial assessments below. 




	What can I be charged for?


	If you receive care at home from <area> Council‘s social work service you may be required to contribute towards the cost of the services you receive.


	Will all services be charged for?
	Not all services provided to support people at home are subject to charges. The following services are chargeable: <remove/retain as required>
· Care at Home (including Supported Accommodation, Supported Living, and Housing Support Services)

· Day Care

· Community Alarms & Telecare
· Laundry Services

· Meals on Wheels

· Lunch Clubs

· Aids and Adaptations

· After Care Services for people with a mental illness

· Care and Support Services for those who have or have had a mental illness  (in or not in hospital) 

· Transport

The following services are free and are NOT subject to a charge:
· Criminal Justice Social Work Services 

· Information and Advice 

· Needs Assessment 

· Care Management 

· Personal Care for Older People
· Home Care services for 42 days on discharge from hospital



	Who is exempt from being asked to pay?
	The following people cannot be charged for care services:

· People who are terminally ill

· People aged over 65 just receiving Personal Care 

· People with a mental illness who are subject to a Compulsion Order 


	Who will be asked to pay?
	For all other users of non-residential services the Charging Guidance suggests a level of weekly income below which someone cannot be asked to pay care charges. These are known as minimum income thresholds and are:
2016/17
2017/18
Single person under pension qualifying age
£132
£133
Couple under pension qualifying age
£201
£202
Single person over pension qualifying age
£195
£200
Couples over pension qualifying age

£297
£305
If your assessable weekly income is less than your income threshold figure you should not be charged for a service.

If your assessable weekly income is more than your income threshold figure you may be charged for a service. 

<% taper> of the difference between a person’s (or couple’s) assessed income and this threshold will be the maximum charge for the following services:  
<insert relevant services>


	How will charges be calculated?
	The services you receive will always be based on your needs and the charge will be based on your ability to pay. 
When we assess your income to see how much you can pay, this is known as a financial assessment. 
A financial assessment will be carried out if you receive a chargeable service.



	What happens during a financial assessment?
	An officer from the council will come and visit you at home to undertake a financial assessment. 

The officer is required to have proof of all income and capital held. 
You should therefore have available for inspection any Pension or Benefit statements, and bank or savings books relating to your financial affairs.



	Q and As about financial assessments

· What information must I provide?

· What if I refuse to provide this information?

· What income and expenditure is taken into account in the Financial Assessment?

· What income and expenditure are excluded?

· What costs are to be deducted in arriving at the assessable income level?

· Will my partner’s information be included in the financial assessment?

· I have children, will that affect my financial assessment?

· Will my savings be taken into account? 

· How will my capital be calculated?

· Will the capital value of my house be taken into account?

· Will my Benefits be taken into account? 

· I get payment from the Independent Living Fund. Will this be counted in the income and expenditure assessment? 

· What happens if someone’s finances are managed by another person? 

· Can I get a full benefits check at the same time?

· Do I have to have a financial benefits check done? 

· Do I have to tell you if my income or savings change? 

· Do I have to pay if no care or support service is provided because I am in hospital or on holiday? 

· If my Home Carer is on holiday do I have to pay? 

· Will I be charged for the full hour if only part of an hour of care or support is given? 

· If I need more than one home carer will I be charged for both? 

· Will my Self-Directed Support or Direct Payments be affected?

· Will I have to contribute if I am 65 or over?

· What happens if I can afford to pay but do not? 

· What should I do if I am finding it difficult to pay? 

· What happens to the information I give you? 

· When will the financial assessments begin? 

· What if I am unhappy with any part of the financial assessment?
	


	Financial assessment examples
	<insert three worked examples of financial assessments>


	What calculation is made to determine my care charge?
	To determine the maximum amount you can afford to contribute towards your care package, the following calculation will be completed: 

Example A

Total Assessed Income (A) 

Less Applicable Housing Costs (B) 

Less Applicable Disregards (C) 

Less Relevant Income Threshold (D) 

Equals residual income (E) 

Maximum charge (F) is equal to residual income (E) multiplied by a taper of <taper %>.


	In what circumstances would charges be waived?


	Information about any capacity the council has to abate or waive charges under ‘Cases of Hardship’ and details of what types of issue are considered hardship for either client or carer which warrant abatement.



	Further questions
	If you have any further questions please phone us on <telephone number> or email us on <email address>.




State Pension age for women affected by the equalisation of State Pension Age 
	Date of birth


	Date of State Pension age



	6 March 1952 to 5 April 1952


	6 March 2014



	6 April 1952 to 5 May 1952


	6 May 2014



	6 May 1952 to 5 June 1952


	6 July 2014



	6 June 1952 to 5 July 1952


	6 September 2014



	6 July 1952 to 5 August 1952


	6 November 2014



	6 August 1952 to 5 September 1952


	6 January 2015



	6 September 1952 to 5 October 1952


	6 March 2015



	6 October 1952 to 5 November 1952


	6 May 2015



	6 November 1952 to 5 December 1952


	6 July 2015



	6 December 1952 to 5 January 1953


	6 September 2015



	6 January 1953 to 5 February 1953


	6 November 2015



	6 February 1953 to 5 March 1953


	6 January 2016



	6 March 1953 to 5 April 1953


	6 March 2016



	6 April 1953 to 5 May 1953


	6 May 2016



	6 May 1953 to 5 June 1953


	6 July 2016



	6 June 1953 to 5 July 1953


	6 September 2016



	6 July 1953 to 5 August 1953


	6 November 2016



	6 August 1953 to 5 September 1953


	6 January 2017



	6 September 1953 to 5 October 1953


	6 March 2017



	6 October 1953 to 5 November 1953


	6 May 2017



	6 November 1953 to 5 December 1953


	6 July 2017



	6 December 1953 to 5 January 1954


	6 September 2017



	6 January 1954 to 5 February 1954


	6 November 2017



	6 February 1954 to 5 March 1954


	6 January 2018



	6 March 1954 to 5 April 1954


	6 March 2018



	6 April 1954 to 5 May 1954


	6 May 2018



	6 May 1954 to 5 June 1954


	6 July 2018



	6 June 1954 to 5 July 1954


	6 September 2018



	6 July 1954 to 5 August 1954


	6 November 2018



	6 August 1954 to 5 September 1954
	6 January 2019



	6 September 1954 to 5 October 1954


	6 March 2019



	6 October 1954 to 5 November 1954


	6 May 2019



	6 November 1954 to 5 December 1954


	6 July 2019



	6 December 1954 to 5 January 1955


	6 September 2019



	6 January 1955 to 5 February 1955


	6 November 2019



	6 February 1955 to 5 March 1955


	6 January 2020



	6 March 1955 to 5 April 1955


	6 March 2020



	6 April 1955 to 5 April 1959


	65th birthday




	Adoption (Scotland) Act 1978 (section 51A) Payments 

	Age-Related payments Act 2004 Payments

	Backdated Benefits

	Bereavement Payment

	Budgeting Loan

	Capital – various different levels of disregard

	Carers Allowance (previously Invalid Care Allowance)

	Carers Premium

	Certain payments made to trainees

	Charitable and special funds

	Child Benefit

	Child related premiums paid to pre April 2003 Income Support Claimant

	Child Support Maintenance Payments

	Child Tax Credits

	Children's Benefits

	Christmas bonus

	Christmas Bonus paid with benefits

	Cold Weather Payments

	Concessionary Coal payments

	Council Tax Benefit / Council Tax Reduction

	Dependency increases paid with certain benefits

	Difference between higher and lower rate of Attendance Allowance and higher and middle rate of DLA care when the person is not receiving night-time services

	Difference between enhanced and standard rate of Personal Independence Payment (Daily Living Component) when the person is not receiving night-time services

	Direct Payments made by a local authority under Section 12B of the Social Work (Scotland) Act 1968 to Individuals in respect of a care service that they or a dependent child have been assessed as requiring

	Disability benefits paid to client's partners where the partner is not a service user

	Disability Living Allowance (Mobility component)

	Disability payment in respect of child

	Discretionary Housing Payments

	Earnings

	Far East Prisoner of War payment

	Gallantry Awards (e.g. GC, VC, similar from abroad)

	Guarantee Credit

	Guardian’s Allowance

	Housing Benefit

	Income from a “home income plan” annuity

	Income from a mortgage protection policy

	Income frozen abroad

	Income in kind

	Income Support

	Independent Living Fund Payments

	Industrial Disablement Benefit

	Industrial Injuries Benefit

	Industrial Injury Disability Benefit

	Kinship Care payments

	Personal Independence Payment (Mobility Component)

	MOD Pension

	Non-dependent child payments

	Non-therapeutic Earnings

	Partner's earnings

	Personal property, such as household goods, family car etc.

	Scottish Welfare Fund – Community Care Grants

	Scottish Welfare Fund – Crisis Grants

	Social Fund payments

	Student Loan Repayment

	Sure Start Maternity Grant

	Tax Credits

	The Macfarlane Trust

	The value of any ex-gratia payments from the Skipton Fund to people infected with Hepatitis C as a result of NHS treatment with blood or blood products

	Therapeutic Earnings

	Trainees’ training premium and travelling expenses

	Victoria Cross/Japanese Prisoner of War Payments

	Victoria or George Cross payments

	War Pensioner’s Mobility Supplement;

	War Widow(er)'s supplementary pension

	War Widow’s Pension (but not War Widows’ Special Payments).

	War Widows Pension (pre 1973)

	War widows special victims awards

	War Widows/Widowers Pension. 

	War Widows’ Special Payments

	Where the Service User is a student, any grant payment for a public source intended for the childcare costs of a child dependent

	Winter Fuel Payments

	Work expenses paid by employer, and expenses paid to voluntary workers                                                                                                                                           Earnings disregard of £20.00 per week.


The following may also be disregarded in calculations

· Contributions towards rent / mortgage after housing benefit

· Contributions towards Council Tax / Water & Sewerage.

 INCOME


Capital (Tariff Income): 
above pension age

£1 / £500
below pension age
£1 / £250
Non-dependent Relatives Income


YES

(proportion of partners

income can be counted)

Compensation (Care Element)


YES
DISREGARDS


Disability Related Expenditure (DRE)


YES
Capital (Disregard): 

above pension age
£10,000
                                       

below pension age
£6,000
Potential Disregarded Benefits


(see list
)

 CHARGING THRESHOLDS



Capital Upper Limit (above which full charge is made)


(income based benefits / non-residential rate)
£16,000
Single Person - below pension age


£133


Single Person - above pension age


£200


Couple - below pension age



£202

Couple - above pension age



£305


Establish Income (1)





NET INCOME


Earnings


DWP Benefits








POTENTIAL


DISREGARDS


Rent


Mortgage Interest


Council Tax


Water & Sewerage


House Insurance


Other e.g. Disability


Dependant Childrens Benefits


Minimum Earnings Disregard (£20)


DLA/PIP Mobility Component


(non dependant relatives income)


Disability Benefit Premiums


(see Annex C)





Establish Capital (2)





CAPTIAL DISREGARD


First £6,000 / £10,000








TARIFF INCOME


Under 60


£1 / £250 > £6,000





Over 60


£1 / £500 > £10,000








Service User Income  (1) plus (2)





Council Taper Rate








‘Excess’ Income





Service User Income  minus


Charging Threshold





Excess Income x Percentage Taper





Maximum Contribution





Lowest


Maximum Contribution


Cost of Service(s)








Contribution/Charge





Cost of Service(s)





Consideration of Hardship








� UN endorsed approach to human rights


� � HYPERLINK "http://www.scotland.gov.uk/Publications/2010/02/23094107/0" ��http://www.scotland.gov.uk/Publications/2010/02/23094107/0� 


� � HYPERLINK "https://khub.net/web/chargingfornonresidentialsocialcareservicesscotland" �https://khub.net/web/chargingfornonresidentialsocialcareservicesscotland� 


� � HYPERLINK "http://www.scotland.gov.uk/Resource/Doc/933/0084212.doc" �http://www.scotland.gov.uk/Resource/Doc/933/0084212.doc�


� � HYPERLINK "http://www.scotland.gov.uk/Resource/0044/00446933.pdf" �http://www.scotland.gov.uk/Resource/0044/00446933.pdf�)


� � HYPERLINK "http://www.cipfa.org/members/regions/scotland/news/guidance-notes-on-self-directed-support" �http://www.cipfa.org/members/regions/scotland/news/guidance-notes-on-self-directed-support� 


� � HYPERLINK "http://www.scotland.gov.uk/Resource/0044/00447402.pdf" �http://www.scotland.gov.uk/Resource/0044/00447402.pdf�


� The Equality Act (2010) includes powers to ban discrimination against older people in the provision of goods, facilities, and services. However, provisions that benefit older people, such as free bus passes, are still allowed. Within this context, it may be that preferential thresholds for people over 60 will continue to be lawful.


� Prior to 2014/15 the guidance recommended that local authorities use different rates for persons aged under 60, and over 60, and used the terms ‘older people’ and ‘others’. This was based on previous DWP guidance and sought to reflect the different levels of benefit received by people of state pension qualifying age or above; data used in the development of the template relates to those categories.


The guidance now refers to these groups as ‘people below state pension qualifying age’ (para 7.9) and ‘people of state qualifying age or above’ (para 7.10) and suggests that councils may now wish to give consideration to this in the context of the Equality Act 2010 and the on-going DWP alignment of state pension qualifying age for men and women (Annex B).


� For consistency this lists the names of benefits and payments which councils may consider for disregard.


� Based on 2017/18 DWP Benefit Rates






