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Executive Group Item No.14
COSLA EU Public Services Key Messages
Purpose

1. This report summarises the recent developments on the issue of EU Public Services regulation and proposes a number of key messages to guide the COSLA EU lobbying work in this field.  This will cover the EU Term 2009-2014 that is now starting, and s important given the new public service provisions in the draft Lisbon Treaty.  Although we are by no means clear about the eventual fate of the Treaty, it is very likely that the European Commission will present new legislation that will affect local service provision. In preparation for this a number of key political messages that ratify and update existing COSLA positions are proposed for approval.
Recommendations

2. Members of the Executive Group are invited to:

i. Note the recent developments on Services of General Interest (including the CEMR Charter), EU Public Procurement, EU Shared Services Regulation and subsidiarity Scrutiny;

ii. Agree to reject the requirements upon public services of the draft Late Payment Directive; and
iii. Approve, and eventually amend, the draft key COSLA Political Messages on Public Services for the 2009-2013 EU Term.
Draft Lisbon Treaty – Protocol on the Services on General Interest
3. The draft Lisbon Treaty ratification process is about to be finalised, pending the results of the second Irish Referendum due for 2 October 2009. The draft Treaty contains for the first time a specific “Protocol on services of general interest”, added at the request of some Member States that wanted to reduce the European Commission’s ability to regulate local public services. The Protocol, which has a legally binding nature, stresses that any future EU legislation shall respect:

· The essential role and the wide discretion of national, regional and local authorities in providing, commissioning and organising services of general economic interest as closely as possible to the needs of the users; 

· The diversity between various services of general economic interest and the differences in the needs and preferences of users that may result from different geographical, social or cultural situations;

· A high level of quality, safety and affordability, equal treatment and the promotion of universal access and of user rights.

4. On January 2008 Leaders (without prejudice to respective party political positions as regards to the Lisbon Treaty as a whole) “noted the signing of the new EU Lisbon treaty and welcomed the new opportunities for local government contained within it”.

5. It is clear, that the draft Lisbon Treaty, provision in the appended SGI Protocol is a great lobbying tool for Local Government in its relationship with the Commission.  The Commission as the guardian of the EU internal market has overriding powers on EU Competitition, public services and state aids regulation.  The Protocol would restrain the scope for it intervening on local services where because of their very local nature do not have a significant impact in the wider EU internal market.

6. As the Commission is likely to launch a new set of initiatives on public services over the coming months, a number of key political messages that would guide COSLA lobbying are proposed further below.  

7. In preparation for that work COSLA has been involved in the development of a “Charter on Local and Regional Services of General Interest” within our European Umbrella organisation the Council for European Municipalities and Regions (the CEMR). It was agreed in principle at CEMR’s General Assembly last April, which was attended by COSLA Vice President Rob Murray. While differences persist among the national associations of Local Authorities over the benefit of having a single EU Directive to define what a Service of General Interest is, it is nevertheless proposed to note the CEMR Charter as a positive contribution in this discussion.  
Shared Services
8. The joint provision of local services between several Local Authorities is an increasing trend in Scotland and elsewhere that aims at providing better, and more cost effective services to the public.  These are particularly important is the EU, where the average size of councils is appreciably smaller, and they would otherwise fail to achieve economies of size (in France, Germany, Spain).  In other countries this is even more of an urgent necessity as in countries with hundreds and even thousands of municipalities this is the only way of having enough critical mass for municipalities to provide local services short of a massive local government reorganisation. 

9. However, it is a well established view within the European Commission that its legal powers to regulate the EU Internal Market gives it the power to set limits to the freedom of Councils to organize shared services.  As they are aware that  that trying to introduce EU legislation in this area is politically and practically a very difficult task, it has only so far provided some general guidance and, pending the fate of the Lisbon Treaty, and making its case in the European Court of Justice. Indeed in a number of policy documents presented back in November 2007 the Commission states  “Public procurement rules apply when a public authority intends to conclude a service contract for remuneration with a third party. It does not make a difference, whether this third party is a private operator or another public authority
.”
10. To summarize, the Commission believes that whenever a shared service task is undertaken via contract and against remuneration, EU public procurement legislation fully apply. 
11. In this context, the recent European Court of Justice ruling on the Hamburg area joint municipal waste facilities
 is a breakthrough, as the EU judges, who have overriding powers over the European Commission and national law on these matters, have ruled for the first time against the European Commission, and upholding the freedom of local authorities to jointly provide public services.
12. While the Commission is unlikely to consider this ruling as a landmark one and legal experts disagree on whether this ruling will shield shared services projects from EU intervention in future cases elsewhere in the EU, this is at least politically a great stepping stone for Local Government. In reflection of this it is proposed a specific COSLA political message that is supportive of this Court  ruling further below. 
Public Procurement  
13. It is also part of the European Commission prerogatives to define how public bodies should open to EU-wide tendering its procurement activities. The UK public sector is particularly compliant with these provisions.

14.  While the EU procurement Directives are expected to be reviewed only in the medium term, over the last few years we have observed the proliferation of seemingly unrelated public procurement proposals from several parts of the European Commission. 
15. The reason for this is that, while the EU Budget is subject to lengthy discussions and cannot be changed during its seven year period, the Commission has much more autonomous powers to use EU procurement legislation to advance its EU policy objectives. 
16. Therefore we have seen an array of proposals such as clean vehicles procurement directives, green public procurement guidance,  social public procurement, lead markets procurement proposed autonomously by different directorates within the European Commission. Sometimes these procurement provisions are added within draft legislation that is otherwise   totally unrelated . A very telling example has been the review Energy Labelling Directive (which defined the green labelling of electric appliances) being added a provision whereby public bodies would be obliged to always procure the most environmentally friendly appliances.

17. While it could be agreed the Commission on the intended purpose, most local government stakeholders agree that such scattered approach makes difficult to track EU procurement legislation and risk inconsistencies between each initiatives. Therefore a key political message is proposed  bellow calling for a consolidation of EU procurement measures. 

 Late Payments Directive
18. Using a similar strategy as in the above case, the European Commission has recently used the review of the Late Payment Directive, which currently only aims at improving the efficiency of the EU Internal Market  by ensuring that payments are speeded up among private bodies, to introduce a new obligation upon public bodies as well whereby they would have to pay their providers within 30 days of face a penalty of 5% of the value of the contract. 
19. Again, although COSLA and our counterparts can agree on the ultimate benefit of the proposal and indeed it is estimated that Scottish Councils already meet this deadline in at least 85% of the cases (whereas in other countries payments could take even three months) it is questionable that the European Commission would have the legal power to set up quality standards in the provision on public services. 

20. Therefore Members are asked to oppose this proposal as a matter of principle to respect the principle of subsidiarity, even if Councils fully comply with the proposed measure. 
COSLA key messages on Public services for the EU term 2009-2014
1. The Convention of Scottish Local Authorities (COSLA)) is the representative voice of all Scottish Local Authorities both nationally and internationally and it has long being advocating that the European Union legislation to fully respect the local competences and autonomy of Councils to organise and provide local services. 

2. COSLA also believes that EU involvement should take place not only when it has clear EU Treaty competence (principle of Conferral) , but also only when its actions can provide real EU added value;
3. COSLA strongly defends the subsidiarity principle whereby “the Union shall act only if and in so far as the objectives of the proposed action cannot be sufficiently achieved by the Member States, either at central level or at regional and local level” as well as the principle of proportionality and looks forward to participate in the Subsidiarity Early Warning Mechanism with the Scottish Parliament and the Committee of the Regions as well as calling on the European Commission to establish robust mechanisms of pre-legislative consultation to local stakeholders in matters that affect them directly.
4. COSLA calls on the European Commission to fully respect “the essential role and the wide discretion of national, regional and local authorities in providing, commissioning and organising services of general economic interest as closely as possible to the needs of the users” in any European Commission forthcoming initiative as regards to public services provision and its relationship with EU Competition law. 
5. We believe that the organisation of shared services provision among Local Authorities should be exempted from EU internal market law when they solely concern the more efficient joint provision of local public services that would otherwise be provided internally in a less efficient way by the individual local authorities. Given their local nature they do not distort EU-wide competition. Therefore we welcome the European Court of Justice case-law that is supporting this view.

6. EU  Public Procurement legislation should be consolidated and any current or forthcoming current proposals need to be made consistent with each other, ideally only one department within the European Commission should be responsible for all procurement proposals irrespective of the subject to ensure medium term predictability for local regulatory services. 
7. Current or future requirements in EU legislation on free provision of Services across the EU should be done in a proportionate fashion as to avoid the multiplication of red tape and disproportionate requirements, let alone service quality criteria, being imposed on local councils

8. Similarly future requirements in EU legislation on free provision of Health or other public Services across the EU should be done in a proportionate fashion as to avoid the multiplication of red tape and disproportionate requirements being imposed on local councils.
9. EU social legislation needs to take fully into account, and indeed respects, the need for certain local services such as social care or fire and rescue services to be discretionary organised locally including the possibility of setting specific working time limits to ensure continuity of public services.
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� Frequently asked questions concerning the application of public procurement rules to social services of general interest Accompanying document to the Communication on "Services of general interest, including social services of general interest: a new European commitment" {COM(2007) 725 final}


� Commission v. Germany (Case N° C-480/06, 9 June 2009) known as “Stadtreinigung Hamburg”.









