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Executive Group Item No.10
Reviewing the Working Time Directive Update: Second-phase Consultation
Aim
1. This report provides members with an update regarding the Commission’s proposed options for the revision of the EU Working Time Directive (WTD) and asks members to adopt a draft policy position on the option that will best safeguard the interests of Scottish local government.
Recommendation

2. The Executive Group is asked to: 

i) note that over the Christmas period,  the Commission has developed an options paper regarding the planned review of Working Time and is now inviting views on the type of review that would best suit stakeholders; 

ii) note that as a result, the schedule for proposals for material changes to the Directive has been delayed until Autumn 2011 pending the outcomes of the above review process;

iii) note that in recognition of the early work that we have undertaken on this issue during 2010, COSLA has been nominated by CEMR (our European umbrella body) to lead the coordination and communication of views on the forthcoming review of Working Time on its behalf;
iv) Agree that COSLA endorses and lobbies for the option of a fundamental review of working time in order to best protect the long term interests of Scottish local government employers;

v) Note that Scottish local government employers will now be consulted on detailed considerations arising from the review and that these views will be shared with the Executive Group and through our European channels.
Background
3. Members will be aware that the Directive is the EU legislation governing minimum health and safety provisions covering all workers in the EU, and has sought to limit the number of hours that can be worked each week, as well as make provisions for the inclusion of rest time spent at the workplace.  These are important issues for local authorities and the wider public sector generally due to the need to provide 24 hour services.   However, strong divisions have emerged along national and party lines, and the issue has been compounded by several European Court of Justice rulings that created a number of legal loopholes in the current Directive.  
4. The Executive Group will recall that the Working Time Directive has been a standing item on its agenda during 2010, in recognition that this is one of the most difficult dossiers of the last term of the EU, and has the potential to impact significantly on workforce issues across the local government family.  To that end COSLA had therefore been anxious to build a strong lobby that ensures that the interests of the Scottish local government family are fully and effectively represented.  
Review of Working Time
5. The Commission launched its first phase consultation of the Working Time Directive in March 2010 with the view to seeking social partners' (employer and worker representative bodies) views on whether action is needed at a European level on the directive and if so what the scope of the review should include. Members will recall that at that time COSLA initiated a full consultation across local government in Scotland to help inform our policy position, the first of such kind being undertaken by any of the member states, which the Executive Group approved in September 2010.  This research was subsequently shared with our European counterparts through COSLA’s collective voice in Europe, the Council of European Municipalities and Regions (CEMR) and has gone on to form the basis of the European local government position. 
6. At the same time COSLA has also given written and oral evidence to the Impact Assessment undertaken on behalf of the European Commission’s Employment, Social Affairs and Equal Opportunities Directorate regarding the current application of the Directive, and the effect of any action in relation to this. 
7. Together, this early work has given Scottish local government a strong voice in the Commission’s early considerations and has been recognised in CEMR asking COSLA to lead on the development of a policy position in relation to the Commission’s second stage consultation. This consultation, published by the Commission in late December 2010, assesses the main results and evidence from studies about working time trends gathered over the first consultation process and sets out the key options for an amending legislative proposal, with appending questions.
Overview of Commission Findings at December 2010

· Key Issues 

8. There is broad consensus among social partners that the last 20 years have seen major changes in the world of work, which significantly affect the organisation of working time. Nevertheless, there is strong disagreement on the implications of these changes for the organisation of working time. Employers tend to see them as requiring legal changes aimed at greater working time flexibility, while unions consider that they necessitate changes to strengthen legal protection for workers.
9. Public sector employers highlight particularly their obligations to provide high-quality 24- hour services to vulnerable citizens, the escalating demand for health and care services due to demographic factors, the difficulty of containing rising costs in the face of budget constraints exacerbated by the current crisis, and the chronic shortages of qualified healthcare workers. Trade unions underline the intensification of work, the development of precarious work, and the negative effects of excessive working hours on health and safety, and on the quality and productivity of work.  

10. A number of social partners, including COSLA, emphasised distinctive features of their sectors which needed to be taken into account by working time rules.  The main features were: seasonality, the provision of residential accommodation at the workplace, autonomy and knowledge working, working in remote areas, the provision of 24-hour services, safety-critical functions, rapidly-fluctuating demand such as severe weather events, growth of part-time employment, costs and skills shortages.
11. Public service employers generally stressed the need for a ‘comprehensive’ review of the working time rules as a matter of priority, in view of their huge implications for the functioning of public services. Respondents, including COSLA, also indicated that the SIMAP-Jaeger case law should be the main focus for any review.  Respondents also wished to reserve opinion on retaining the opt-out, though most reported that this was not commonly used.  

12. Organisations of public service fire-fighters also support the SIMAP-Jaeger case law. However, they want to relax the rules on rest periods with a view to keeping the traditional work pattern of 24-hour shifts, which is considered to suit the particular needs of the fire services, subject to further exploration of any health and safety effects. Under certain conditions, some would accept continuing the opt-out temporarily and have advocated amending the Directive to exclude volunteer fire-fighters from its scope. This is an important issue for Scottish local government and our policy position will continue to consider the protection of the Retained Fire-fighter system a priority.

· The impact of changing work patterns and trends
13. Working time patterns have evolved during the last twenty years as a result of the combined influence of technological changes, globalisation, business restructuring and work organisation, increased importance of services, increased diversity of the workforce and more individualised lifestyles and attitudes towards careers. 

14. COSLA and other have argued that the major changes currently taking place in relation to workforce management relate to flexible arrangement of working time rather than its duration. The last two decades have witnessed the expansion of flexible forms of organisation of working time, such as staggered working hours, flexitime arrangements and working time banking, teleworking, in addition to part-time work. In order to accommodate these developments, we have argued that there needs to be more focus on allowing tailor-made solutions, often negotiated locally, within the boundaries of a commonly agreed regulatory framework. 

15. Indeed, increased working time flexibility is seen as desirable by many employees, especially those with family responsibilities seeking to better reconcile their work obligations and personal life. The increasing diversity of the labour force (with more older, and more female employees) is a major driver of the need for more individualised time patterns.  The number of workers with multiple jobs (3.8% of the labour force) provides another illustration of this flexibility, and is similarly high in Scottish local government. This trend is expected to be reinforced in the future.

· Financial and Economic Considerations
16. Employers in countries where the opt-out is in use in some form want it continued. A sizeable proportion have workers working more than 48 hours, especially to respond to seasonal fluctuations and the need to provide continuous service outside normal working hours.  In public services (health, residential care, fire services and the police), COSLA and others have argued that public spending constraints, increased demand for services and  shortages of skilled workers have led to employers seeking ways to manage the Directive’s rules regarding on-call time and compensatory rest.

17. The opt-out is used where continuity of care or service is needed or demanded by competitive conditions. The opt-out is not seen as an ‘easy option’ for obviating the requirements of the Directive, but has been used as a tool for flexibility especially in the public sector to accommodate particular activities, resource shortages and specific forms of atypical work. There is also evidence of it being used in some cases to guard against the risk of staff shortages during critical periods, such as severe weather.
Commission’s Second Stage Consultation on Working Time

18. In summary, COSLA’s consultation in 2010 identified that the key point of concern for local government employers in Scotland are over the 48 hour opt-out, definitions of working time and compensatory rest and how these will effect residential home care services provided by Councils, and Fire and Rescue Services provided through the ‘retained fire-fighter’ system.  It is pleasing to note that the Commission has recognised all of these concerns in its second stage consultation, and that the need for recognition of the specific circumstances facing local government employers such as ourselves enjoys a profile in the Commission’s work to date.
19. The results of the first-phase consultation also show that across Europe, public service employers (including our umbrella CEMR) indicated that a ‘comprehensive review’ was ‘an urgent priority,’ in view of the huge implications of working time for the functioning of public services required to operate on 24/7/365 basis.  There was also a great deal of consensus among the EU social partners that future EU working time rules should give a much greater degree of flexibility to negotiate the details of the implementation at the appropriate level.  
20. As a result, the Commission has made it clear that it will not maintain the status quo.  Recognising that it is unlikely that specific changes to the Directive cannot be negotiated in Europe at this stage, the Commission has determined that its tactics will be to invite comment on the extent to which review should be undertaken before identifying any one area to be reviewed.  

Options for Review and COSLA’s preferred option
21. On the themes requested by the social partners, the Commission has provided two options for the social partners to consider: a focused review or a comprehensive review. 

22. The first option which the Commission seeks views on consists of proposing new solutions to areas where it is already known that the Working Time Directive is insufficiently detailed, or where case law has brought into question the application of the original Directive.  This option could therefore be characterised as a ‘sticking plaster’ to address current issues, but would stop well short of a more fundamental look at work across Europe.  A focussed review would focus on questions of on-call time and compensatory rest, and addressing the difficulties of implementing the SIMAP-Jaeger case law which were identified by many stakeholders.  It is clear that these two issues are regarded as particularly important within public services which need to provide continuity of service around the clock (for example, in public healthcare, residential care, and in fire fighting and emergency services). It is also clear that they are at the root of a considerable number of cases of non-compliance or legal uncertainty.
23. While a such more focused review could deal with the main bones of contention in a quicker manner than a full review and avoid the possibility of further stumbling blocks in the future arising from a far wider-ranging overhaul, it is our recommendation that the Commission pursues option 2:  A comprehensive review.  We believe that the case for a comprehensive review is based on the following factors:
· Public service employers, including COSLA, already expressed desire for a comprehensive review of the WTD as an ‘urgent priority’. A more fundamental review takes into consideration the wider aspirations that local government employers have for the management of working time over the long term, and has the potential to ensure that where the existing regulations impede workforce planning and management, that they are modernised.

· Although a short term focussed review might serve to address some elements of working time that are currently incompatible with legal case law, doing so risks simply focussing on those areas that are well known problems, but misses the wider opportunity to ensure that all elements of the regulations work cohesively.  Simply addressing some aspects of the regulations without ensuring that potential knock on effects, or wider opportunities for modernisation are taken forward at the same time, would seem to be a missed opportunity and raise the likelihood of further incremental review again in the near future.

· We believe that a fundamental review has the capacity to take into consideration short term focussed review issues in any case, and therefore these aspirations would not be lost, but simply exposed to wider consideration.  We were pleased that the main issues identified by Scottish councils in stage 1 have been identified in the Commission’s findings, and have some confidence that there will be fair opportunity to ensure that these are protected. 

· We are generally encouraged by the parameters for a fundamental review that have been proposed, which reflect the areas where councils have indicated that tensions exist.  Similarly, we are anxious that the parameters of the focussed review currently include issues that would not necessarily work in the interests of local government employers in Scotland. While we acknowledge that there are risks that a fundamental review may lead to options being considered that would not be in our interest, we are confident that we can lobby for the effective management of specific issues to ensure that there are positive outcomes to these.  

· We also note that there is considerable appetite for a fundamental review in other member states and local government organisations, and together we believe that there is a good opportunity to lobby for our aspirations to be delivered.
24. COSLA’s draft policy position on the detailed consideration that we believe should form part of the comprehensive review are outlined in Appendix 1.
Draft COSLA Policy Position 
· COSLA advocates a comprehensive review as the best possible option for Scottish local government. A comprehensive review will not only also tackle the more specific issues on compensatory rest and on-call time that would have been covered via a focused review but would also seek further clarification of a larger number of issues which we also believe to be critical, such as use of opt-outs and sector-specific workers, autonomous workers, multiple contracts, paid annual leave, flexible working condition, accounting for varied national and/or sector needs, seasonal changes, demographics and technological developments.
· A crucial reason for that preference is that while a focused review would provide a short term solution to the most pressing problems raised by the European Court of Justice, it would not properly address other emerging case-law or tackle the changing nature of working time arrangements and work patterns. This would result in a legislative patchwork that would be ripe for further questioning by the ECJ.  Moreover, there is little guarantee that a focused review alone would be any more successful than the Commission’s previous two previous rounds of review that started in 2003.

· A comprehensive review would instead also tackle the changing demands for high quality and continuous local public services service, while at the same time ensuring the health and safety and work-life balance of the employees, and in ways that are sensitive to 21st century working. 
· COSLA believes that EU-level legislation should only set a framework of working time that is useful to ensuring minimum compliance of health and safety issues across the EU Internal Market. This framework should be limited to general qualitative conditions for working time arrangements at national and sectoral levels and should not try to regulate these arrangements with ‘one-size-fits-all’ quantitative limits. The framework should be precise enough to clearly state the minimum requirements while at the same time specifying the intentions of the legislation to avoid unintended interpretations from the ECJ.
· The EU legal framework should leave room for national agreements and collective bargaining where the social partners play the leading role and have a shared obligation in setting the terms and conditions of the labour market adapted to the various situations and needs within the EU countries.  At the same time the EU legal framework should of course establish a basis of rights securing the workers in (other) Member States which are still developing social dialogue mechanisms.
· COSLA is aware that while a comprehensive review that would address the outstanding working time issues for the foreseeable future – ideally for two decades – is challenging, we do not believe that aspiration to less daunting than that posed by a focused review. Indeed, given the stalemate of the previous focused reviews of the existing review, it remains the best option. Nevertheless, in the interim we are keen to seek reassurances that the European Commission would do what is within its competence to avoid further ECJ litigation while a comprehensive review is being undertaken. 

Next Steps

25. COSLA is generally encouraged by the tone and manner in which the Commission has chosen to take forward its second stage consultation.  We believe that the language adopted, and the options set out reflect a welcome sense of pragmatism and realism about the need to ensure that Working Time regulations do not impinge on the effective operation of public services in Scotland.  We are also encouraged that there seems to be an acknowledgement that the current regulations are too inflexible to reflect the workforce modernisation agenda taking place across Europe, and the associated increases in flexible, remote and agile working practices which benefit both employers and employees.

26. We also welcome that there seems to be suitable recognition that some specific employment sectors will require a separate approach, either through the use of derogations, appropriate flexibility in the definitions of autonomous or other working practices, or through potential opt out.  This recognition will be particularly important for the Retained Fire-fighter System and we will press hard to ensure that this is recognised during the course of any review.

27. The Commission will take into account the results of this consultation for its further work on reviewing the Directive.  If the Executive Group authorises COSLA’s policy position and supports that we push for a fundamental review, this will be taken forward to CEMR, with a view to developing a coherent position across the European local government interests represented in that forum. 
28.  COSLA will lead a workshop with CEMR Employers Platform in January 2011 where a first discussion of our joint lobbying will take place.  COSLA’s existing policy position is the template for that work, and it is therefore likely that COSLA will continue to enjoy a strong lobbying position with CEMR with consequent impact on the pan European response of Local Government.
29. We expect that the Commission will publish the consultation results in Spring 2011 and that detailed work arising from its decision will be undertaken before detailed proposals are made public in Autumn 2011.  It is at this stage that we would expect to consult widely on the technical changes that the Commission propose, and will ensure that a wide ranging analysis is undertaken.

30. In the meantime, COSLA will also proceed to consult on the stage 2 proposals with HR advisers in councils, fire and police authorities, to ensure that early insight into any relevant issues are known, and share this with the Executive Group and through our European channels on an ongoing basis.  That process will also ensure that COSLA continues to have a strong voice throughout the Commission’s development of options. 

31. Finally we will continue our ongoing engagement with Scottish, UK and EU officials as well as with Scottish Ministers and MEPs.
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APPENDIX 1: Draft COSLA Position on Proposed Review Issues
Focussed Review Options

The following points are proposed if a focussed review is undertaken:

On Call Time

32. Calculating the amount of time that a worker spends at the workplace is the key issue that instigated the Commission to review the Directive. The crucial issue has been whether to count hours that the worker spends at the workplace as working time. The SIMAP ruling decided that hours spent on call, even if it is inactive, need to be counted towards working time.  Members will be aware that this has put in great difficulty the continuity of service in key local services such as residential care or retained fire and rescue services.

33. Regarding on-call time, the Commission has confirmed the ECJ Court ruling that on-call time, where the worker is required to remain at the workplace, is working time for the purposes of the Directive, and cannot be considered as rest time.
34. The Commission states that this need not require introducing a new distinction between ‘active’ and ‘inactive’ periods of on-call time that many public sector employers have been arguing for.  However the Commission is showing a growing readiness to respond to the different activity patterns during on-call time in different sectors and activities and would give the social partners the flexibility to determine the most appropriate method for counting- on call time at local or sectoral level.
35. Crucially, the Commission plans to introduce a derogation in sectors where continuity of service is required, which would allow periods of on-call time to be counted differently (i.e. not always on an hour-per-hour basis) subject to certain maximum weekly limits. This would maintain the principles established by the SIMAP and Jaeger ruling, but have proposed to introduce a derogation (i.e. ability not to apply this element of the law), limited to sectors like local government where continuity of service is required.  
36. For on-call time away from the workplace, the Commission see that only periods spent actually responding to a call would be counted as working time, while waiting time at home could be treated with more flexibility under national laws or collective agreements.
DRAFT COSLA line
· COSLA believes that a distinction between active and inactive on call time is required.  We argue that that if no distinction between ‘active’ and ‘inactive’ on-call time is made then the calculated working hours of employees on ‘call-out’ or ‘standby’ arrangements would be significantly increased. These arrangements apply across a wide range of local government services in Scotland.  We are therefore concerned about this proposal as it stands.
· We are also concerned about the classification of inactive “on-call time” as working time. “In Active” time being counted as working time has presented the biggest challenge in relation to the residential care sector. In some services, such as Children’s Residential Care, which provides intensive support to some of the most vulnerable members of society, the practice of “sleeping over on-call” at many residential establishments is utilised which results in certain full time employees quickly accruing 48 hours in a week, and can necessitate use of the “opt out” .  These workers are highly specialised, and recruiting additional staff can be difficult, as well as disruptive to the continuity of services provided to clients.  

· A majority of Councils have calculated that inactive on-call time classified as working time would raise costs and would make many long standing on-call arrangements unworkable. It will have an impact on vulnerable service users and viability of cost effective service delivery, as well as affecting the continuity of care provided in many areas. There is concern among practitioners about the additional cost that changes to the current arrangements will force upon Councils, particularly at a time when international constraints on public finances have been well documented.
· Having said that, we welcome the Commission’s more open stance on this issue in proposing a derogation to allow on-call time to be counted differently in a number of sectors where continuity of service is required. We want to underline that such derogation would be negotiated by social partners at national, sectoral or local level. The reviewed Directive should enshrine social partner agreements, in order to avoid them being called into question by subsequent ECJ rulings.

· We emphasise that the public sector in general would need to use the derogation especially in the field of hospitals, residential care homes, fire and rescue services.  
 Compensatory rest
37. The Jaeger case held that missed minimum daily rest periods should be taken immediately after the extended work shift ends and in any event before the next work period begins (‘immediate  compensatory rest’). The key issue is whether the worker has to take the compensatory rest “immediately after” or “within reasonable time” of its extended working shift. It is clear that in terms of workforce management, taking rest immediately after is the least favourable one for local government employers. The Commission indicates that in a partial review, new provisions would have to be introduced in order to clarify the timing of daily and weekly compensatory rest. 
38.  The Commission propose new provision to clarify the timing of daily and weekly compensatory rest and recognise that more flexibility is needed for a range of specific situations, while ensuring that these are subject to overall health and safety measures and limited only to “objective reasons”.
Draft COSLA line
· COSLA argues that compensatory rest requires further clarification, and has the potential to limit the application of more progressive workforce management strategies in the public sector.  In that respect we welcome the Commission’s draft proposal for further guidance in the area of the facilitation of compensatory rest.  COSLA preference is in any case for compensatory rest to be taken “within reasonable time” . The definition of the latter term should be agreed among national and local social partners.
· In addition, councils are increasingly looking to deliver progressive workforce management options that can improve efficiency while allowing employees to exercise greater control over their work patterns.  With mobile and flexible working arrangements becoming popular, work is now being measured not on the amount of time spent but rather on what has been achieved.  For the shift towards more flexible, mobile and home working practices to be effective, maximum flexibility for local determination will be required.   
Comprehensive Review Options

The following points would only be addressed if a comprehensive review is undertaken:
Greater flexibility for new working patterns
39. A fundamental review would seek to ensure that EU rules respond to the continuing trend towards more flexible forms of work organisation and individualised working hours. The objective would be to have well-targeted and sustainable flexibility in working time rules, which will boost productivity while ensuring effective protection against health and safety risks.
40. The detailed options regarding autonomous workers, work-life balance and multiple employment contracts relate particularly to social partners’ comments on these aspects, and generally reflect those issues also raised by Scottish local government employers, including:
· Scope for additional flexibility to decide working time arrangements by collective bargaining

· Derogations to allow reference periods longer than 12 months, in specific cases, by agreement between the social partners

Draft COSLA line

· We welcome the Commission’s increased recognition that the need for more flexible working partners is not only due to changing demands in the economy as a whole but also is desirable by many employees particularly those with family responsibilities or to meet the demands of a diversified and older workforce. 

· COSLA agrees with the Commission that flexible arrangements need to ensure adequate protection against health and safety risks. 
· We believe that the proposed changes to the reference period can be brought forward effectively by increasing the scope and autonomy of collective bargaining and social partner agreements at national and local level. 

Work-life balance for new demographic realities 
41. This element of a fundamental review would seek to recognise that major changes in working practices have occurred in the 20 years since working time was first governed, owing to the increasing participation of women and older people, the fact that both partners now often work, sometimes at different hours and on different days, and the challenges posed by care of children and the elderly.   Again, these issues were featured prominently in COSLA’s consultation exercise.
42. The rapid and widespread increase in flexitime working illustrates the strength of demand for more balanced solutions.  COSLA and others have argued that making working time rules more flexible could help achieve the workforce participation, particularly by further increasing the participation of women and older workers.
43. Under the option for fundamental review, the Commission calls for consideration to be given to:

· encouragement, at the appropriate level, of ways to reconcile work and family life;
· provision to ensure that employers inform workers well in advance of any substantial change to the pattern of work;
· provision for employers to examine workers’ requests for changes to their working hours and patterns.
Draft COSLA line

· COSLA agrees that the increase in flexible working arrangements needs to avoid negative consequences in terms of health and work-life balance. However such arrangements have the potential for a win-win solution both for employers and employees, enabling the former to respond to workload demands and allowing the latter to personalise his/her work patterns to meet individual requirements of private life.  
· In order for the Commissions proposals to introduce new provisions concerning the information of workers on  envisaged changes to collective time schedules, or to request changes to individual time schedules.  We proposed that EU rules need to be broad in order to allow social partners and local employers or employees room to adapt to their specific circumstances.
Autonomous workers

44. Currently, in the case of certain workers who can determine their own working time or whose working time is not predetermined, member states may allow derogations from the 48-hour limit, rest periods and other provisions under Article 17(1) of the Directive. 
45. However, the Commission has stated that under a fundamental review there would be a need to define this derogation more clearly, both to respond to changing work patterns which allow for relatively autonomous working without clear time boundaries, and also to avoid abuse.
46. The Commission has suggested that this revised definition should provide that derogation only applies to senior managers and other workers with genuine and effective autonomy over both the amount and the organisation of their working time. 
Draft COSLA line

· COSLA welcomes that the Commission is considering extending the existing derogation that currently allow senior managers in the public and private sectors and other similar workers to avoid the 48 hour limit and the rest periods. This move would reflect the increased flexible and diverse working patterns that emerge in a knowledge intensive economy, where teleworking and flexitime arrangements are increasingly common. Often performance in such type of jobs work is measured in terms of outcomes achieved rather on time effectively spent at the workplace. 

· Conversely the issue of autonomous workers is likely to have impact in Scotland, particularly in terms of the retained fire-fighter system, because their working time is not predetermined.  Further definition may prove a useful way of ensuring that the retained fire-fighter system is effectively recognised in a fundamental review of working time, and COSLA would seek to progress this area as a matter of priority.
Multiple contracts

47. In Scottish local government, as with others in Europe, a significant number of employees work under concurrent employment contracts with different employers or the same employer. The Commission have indicated that in a fundamental review it would seek to ensure that the working time limit in the Directive applies per worker in such situations.   
48. However, employers, including Scottish councils have reported that enforcement can be problematic if the employer is not aware of the worker’s other job(s).  COSLA’s own consultation identified that in Scottish local government, a significant number of staff (up to 10% in some instances) hold multiple contracts with their council, or are also employed in other roles in the public or private sector
49. The Commission propose that a first step may be to clarify that if an employee works under more than one contract with the same employer, Member States should put in place effective mechanisms to enforce the Directive's provisions on a per-worker basis. Appropriate mechanisms for monitoring and enforcement are more complex when there are concurrent contracts with different employers but the Commission suggests that examples of good practice would be helpful on this issue.
Draft COSLA line
· We know that many of our employees will hold more than one job within Councils, and many more will also engage in part time work outside of the council.  If the Working Time proposals are to include multiple employments, then further technical consideration would be required.  This can present difficulties in ensuring adequate rest breaks are given and 48 hours are not exceeded especially if other employment is not declared.   We are concerned that significant technical and bureaucratic overheads will arise.
· However, we agree that the directive would need to ensure that employers are aware of their responsibilities to ensure that this is taken into account, determine how multiply employers take responsibility for monitoring and for ensuring that workers are getting their compensatory rest and are not working over the 48 hr rule, and to determine how employers would gather and store the required information. 
·  However, even should these obstacles be overcome, we have grave concerns about how individual employers might be act on this information and the potential for enforcement, including disciplinary procedures.   
The scope of the Directive and specific sectoral problems
50. One important issue for Scottish local government, and in particular the Retained Fire-fighter System, is the scope of the Directive. One option raised in the stage 1 consultation by some stakeholders was to exclude certain groups (for example, defence forces or voluntary fire-fighters) from the scope of the Directive. However, the Commission has indicated that it feels such a move would be inconsistent with the Working Time Charter, which refers to ‘every worker’, as well as with the basic principle stated in several rulings of the Court of Justice that the Directive protects fundamental social rights of every ‘worker’.
51. The Commission has reported that while all workers satisfying the objective definition of an employment relationship should thus fall within the scope of the Directive, there is a need to consider particular groups such as volunteer fire-fighters, to whom it is difficult to apply or enforce general rules. The Commission has acknowledged that they are considered as workers under national law in some Member States, but not in others.  Some provisions of the Directive regarding rest periods and night work do not apply to these workers. 
Draft COSLA line
· COSLA notes that the Commission has signalled a desire to follow up the recent case-law concerning the autonomous and uniform definition of “worker”.  We welcome that the Commission recognises the concerns of the social partners, such as for volunteer firefighters. We would want this recognition to be explicit for a number of key local services such as residential care and fire and rescue services, particularly in small and remote municipalities.

· COSLA believes that the derogation of ‘autonomous workers’ could be a good way to address these specific needs – such as volunteer fire-fighters, as long as suitable conditions are put in place to ensure the protection of health and safety of the workers.  
· COSLA would very much welcome a review which sought to classify retained workers in such a way as to ensure that the general enforcement rules are calibrated in to allow the system to function unabated
Opt-out

52. The opt-out and its possible removal is one of the most divisive issues of the WTD and was the main reason for the collapse of the discussions in 2009, with Unions and Employers having very different views on this issue. 
53. It is relevant to note that out of the 27 Member States, 16 currently allow use of the opt out, but 11 of them only permit it in sectors or activities which make heavy use of on-call time. The Commission has therefore taken a pragmatic approach, which COSLA welcomes, by acknowledging that it is unrealistic to ask all Member States to refrain from using this derogation, without ensuring feasible alternative solutions. Therefore they are willing to look at other opportunities for flexibility introduced by the revision of the Directive that may discourage wider use of the opt-out, such as an extension of the reference period for averaging weekly working time. 
54. They agree with the views expressed by many stakeholders  that instead of re-opening the debate, the Commission needs to find solutions where there would be a reduced need for using the ‘opt-out’ in the long term by providing more targeted forms of flexibility.  

55. On top of this the Commission also suggest reinforcing the protection afforded to those workers that accept the opt-out by ensuring effective monitoring of excess hours, reducing the risk of pressure from the employer and ensuring that the necessary consent is given freely by workers. 
Draft COSLA line
· We generally welcome the Commission’s posture adopted in regard to this issue, which appears to recognise that realism and pragmatism will be required to ensure the smooth functioning of relevant services such as the Retained Fire-fighter System
· We welcome the Commission recognition that opt-outs used in 16 Member States are not an ‘easy option’ for obviating the requirements of the Directive, but has been used as a tool for flexibility especially in the public sector to accommodate particular activities, resource shortages, specific forms of atypical work or to guard against the risk of staff shortages during critical periods. 
· Therefore it  is very much welcome that the Commission has finally agreed that the opt- outs need to remain in place until the specific reason that brought them forward in the first place is addressed. 
· In respect of the potential removal of the opt-out and the status of call-out time, specific concerns have been raised by the Fire and Rescue Services where, in much of Scotland, cover is provided by retained service personnel.  While Fire and Rescue Services benefit from one of the public service exceptions retained even in the last draft of last year's round of negotiations, we have concerns that this would not apply equally to retained fire-fighters.

· These staff hold other positions in addition to their Fire and Rescue Service commitments and are, therefore, highly likely to exceed the 48 hour per week limit when hours are calculated across their several posts. Some evidence suggests individuals have 80 to 120 hours per week on-call commitment to the Fire and Rescue Service.  

· Consequently, a change in the current provisions would significantly affect small and remote Local Authorities, where Council workers are retained fire-fighters while performing other tasks.   We are concerned that this will have a catastrophic effect on the ability to provide emergency services in these areas, where retained fire-fighters perform other tasks and the overall cost of running a retained fire station is 10% of a normal fire station.  An urgent matter of priority must therefore be to ensure that any fundamental review of working time does not prejudice the smooth operation of this system, and to ensure that suitable flexibilities, or retaining the use of the opt out, must continue.
Paid annual leave

56. There is a lack of clarity on whether a worker on long-term sick leave could accumulate paid annual leave entitlements over successive years, creating an unpredictable and potentially substantial cost for employers. It could also have the unintended effect of encouraging them to terminate employment of workers on long-term illness before it is clear whether they can return to work after recuperation. 
57. The Commission’s solution is to propose an amendment to make it clear that Member States may set appropriate ceilings to the accumulation of paid annual leave entitlements over successive years, once they exceed the number of weeks required to achieve the Directive’s aims of minimum rest and recuperation.
Draft COSLA line
· This issue has not been highlighted by Scottish local government employers as a major issue in the current consultation.  COSLA generally welcomes this proposal, which would allow a reasonable and justifiable basis on which to progress.  We would of course seek to influence the establishment of appropriate ceilings at the relevant time.
Better regulation, Enforcement and co-operation measures
58. The above proposals would result in codifying a number of important Court decisions and clarifying several points on which there is uncertainty, resulting in clearer, simpler, more transparent and accessible regulation.  The existing text of the Directive is difficult to read and confusingly structured, with a number of now-obsolete provisions.  

Draft COSLA line
· We have long argued that the directive is now dated, potentially contradictory with case law, and does not reflect current or emerging workforce management issues.  We therefore welcome the opportunity for a fundamental re-clarification and simplification of the landscape, but would wish this to focus on important points of principle and ensure that as much flexibility as possible is provided to individual nations and specific employers as possible in order to reflect their individual circumstances.
· We believe that specific impact assessments on the local level, such as those that have been undertaken by COSLA, are essential to ensure that the future EU rules are fit for purpose. In particular we believe that it is essential that local employer organisations and our national associations are proactively invited to work on this impact assessment as they have the knowledge and contacts to get evidence from the ground.  
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