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Leaders Item 13
Private and Confidential

Brexit Update and Mandate

Purpose

1. To provide Leaders with an update of the work currently underway on Brexit and provide a mandate to guide the work over the next few months.
Recommendations

2. Leaders are asked to:
i. Note the update on matters relating to Brexit in paragraphs 3 to 19;
ii. Consider the draft mandate section be progressed over the next few months at paragraphs 20 to 25;
iii. Agree these, subject to approved changes; and
iv. Agree a further report to Leaders in May 2017.
Background
UK Government Brexit White Paper

3. “The United Kingdom’s Exit From and New Partnership with the European Union” White Paper was published on 2 February.  It expands on the Prime Minister’s Lancaster House Speech of 17 January.  It is a particularly aspirational document.  It mentions the need to achieve frictionless borders, trade arrangements, customs and administrative burdens on about 12 occasions, and the hope that the UK will be able to be the best place, have the best deals, outcomes and universities over 20 times.  Perversely the document appears to make a strong case that the bureaucracy and risks associated with leaving make it hardly worth starting the journey (let alone the payments that may be due to the EU to meet existing obligations).

4. For Local Government there is an interesting, if disappointing, comment about local government.  Paragraphs 3.7 and 8 say:

“..we will work with the devolved administrations on an approach to returning powers from the EU that works for the whole of the UK and reflects the interests of Scotland, Wales and Northern Ireland.  We will also continue to champion devolution to Local Government and are committed to devolving greater powers to Local Government where there is economic rationale to do so.”
5. Subsidiarity works on the assumption that social and political issues should be dealt with at the most local level that is consistent with their resolution.  This top down, centre by default and overly economic line presents a lost opportunity.  The gap between people and their communities was a significant factor during the Brexit campaign.  Local Government fails to get any further mention and there is a marked absence of any arrangements or commitments to replace the European Structural and Investment Funds.  

6. The rest of the White Paper is centred on and structured around the 12 commitments from the Prime Minister’s 17 January speech.  These are annexed to this report.  Likely to be key matters for Scottish Local Government are:   

· Providing certainty and clarity 

· Strengthening the union 

· Controlling immigration 

· Securing rights for EU nationals in the UK, and UK nationals in the EU 

· Protecting workers’ rights 

· Ensuring free trade with European markets 

· Securing new trade agreements with other countries 

· Ensuring the UK remains the best place for science and innovation 

· Delivering a smooth, orderly exit from the EU
7. Unsurprisingly, the longest of the chapters deal with the free trade agreements with Europe and the rest of the world.  Other than the Great Reform Bill, separate bills will be expected on immigration and customs.  

UK Government “Building our Industrial Strategy” Green Paper
8. Both the Prime Minister’s speech and the White Paper mentioned the Green Paper - launched on 23 January.  Its cover page, by using a map of the UK, suggests a strong unified approach to the Industrial Strategy will be adopted.  It is based on 10 Pillars (annexed to this report) which appear to be intended to increase the competitiveness of the UK.  The foreword is by Greg Clark, Secretary of State for Business, Energy and Industrial Strategy.  The report highlights the disjointed provision of infrastructure and a legacy of underinvestment.  It goes on to say that the absence of a clear national strategy has been compounded by the lack of joined-up policies to meet local needs.  It sees this situation partly a result of the poor coordination between central and local government, but also the lack of strong infrastructure institutions outside London.  
9. While the Green Paper is an obvious place to consider the role of councils in local economic development and support for infrastructural projects, little consideration is given in the paper as to how this can be done.  Instead it proposes establishing Ministerial Forums on Industrial Strategy with each of the Devolved Administrations. These are to bring together 

“all relevant UK Government Departments and the Devolved Administrations to consider how the Industrial Strategy can best address key productivity barriers in Scotland, Wales and Northern Ireland”.  

This open invitation is to representatives of each Devolved Administration to jointly develop plans with the UK Government to support all areas of the UK, and to closely align their economic plans and strategies.  There are no commitments to replacing the European Structural and Investment Funds, although it is to be “carefully considered” alongside the wider future funding environment, following the UK’s exit from the European Union.

Recent Meetings

10. COSLA’s President, Cllr David O’Neill gave evidence to the House of Lords European Union Committee’s Brexit: Devolution Inquiry on 1 February in Edinburgh.  During the session he made significant points on the failure of the UK Government to build a consensus of what ‘Brexit’ means.  He raised the need for Local Government’s role to be understood and responded to as part of the governance of the UK, and underpinned by recognition of the principles of the European Charter of Local Self-Governance.  He argued for policy co-ordination with Local Government to maintain the single UK market in the face of pressures that an indiscriminate use of state aid could create.  As requested previously by Leaders he explicitly raised the need to be proactive in protecting the rights of EU workers here and the threat to local economies and services of a migration policy insensitive to local needs.  He stressed the vital role of councils in dealing with widening inequality gaps locally.  He pressed for continued access to the EEU, even if that was only through EFTA membership.  He also asked for certain repatriated powers to be devolved directly to councils, and explained our continued need to be present in Brussels, both before exit and after.

11. Cllr O’Neill also wrote a follow up letter to the Chair of the House of Lords Committee, where he noted the current institutional recognition of the role of local and regional government by the European Union and, in particular, through the Committee of the Regions.  He suggested that future arrangements within the UK might be greatly assisted by ensuring that this model be used within the UK as new policies are developed and implemented relating to the repatriated powers and the development of future trade agreements.
12. COSLA officials met with officials from the UK Government’s Department for Exiting the European Union on 6 February.  This was partly to ‘get to know’ each other, and partly in preparation for the Ministerial meeting with the leadership of the UK’s Local Authority Associations on 21 February.  The exchange was refreshingly open with the DExEU side describing the three broad areas that they saw Local Government leadership occupying.  These are: general political representation; representatives of bodies responsible for the delivery of a range of services and regulation; and then as place leaders.  

13. A reason to believe DExEU’s seriousness in engaging with Local Government is evidenced by the political meetings between DExEU and the Mayor of London now happening on a monthly basis.  There was an acknowledgement that similar and regular meetings would be desirable with the UK’s four local authority associations, politically and at an official level.  Despite the lukewarm attitudes inferred from the White and Green Papers, a formal request for such engagement is likely to be made by the UK Minister.
14. On an operational side there is a clear interest from DExEU officials in working closely with councils in developing the new arrangements that will be needed.  All sides are clear that the questions that need to be asked and responded to are not actually available yet, although the timeframes are fixed, mostly.  In all likelihood we will face one of three options.  The preferred one is leaving with “good EU relations”, a second is with “just the World Trade Organisation” rules – although even this could be a stretch.  For local authorities to be able to plan and provide input, the likely scenarios need to be sketched out in as much detail as possible.  This itself is difficult as it is inherent in any international agreement involving trade that “nothing’s agreed until it’s all agreed”.  The third option is simply staying where we are – but there seems to be no appetite in the larger unionist parties to propose this yet.  

15. Regardless, the need for work on replacement funding will have to start as soon as possible.  We will need to work backwards from where we are, namely the range of EU funding will be coming to an end by 2020.  If there’s to be any policy or administrative variation from where we currently are, then it would be desirable to trial the new arrangements for a year before they actually come in.  That would mean in 2018/19, just over one financial year ahead.  While it is clear there will be a successor for the Common Agricultural Policy and possibly Fisheries too, as mentioned earlier, the future of European Structural and Investment Funds is completely unknown at this stage.  

16. COSLA staff mentioned areas our members want to see work on, covering programmes for fragile and remote communities, the need to protect reciprocal rights of EU citizens in the UK, protection of public services and replacements for inter-country cooperation programmes (work that supports learning, knowledge and innovation sharing and benchmarking across the EU).  It was noted that no immediate regional consultation exercises are planned on the post Brexit world, and to that extent the lack of consensus building continues to be a concern.  In effect much of what is likely to be proposed as part of the Brexit deal will be being done behind closed doors, but hopefully with inclusive political oversight.

Future meetings

17. The next most important political meeting is the Ministerial on 21 February with David Jones MP, Minister for Exiting the European Union and with responsibility for devolved and Local Government matters.  In attendance will be political representatives of the four associations, including Cllr Hagan for COSLA, accompanied by officials.  The asks from the combined associations are likely to centre on the following: 

· The political structures for Brexit itself

· Inter country coordination frameworks post Brexit 

· Constitutional reform across the UK

· Development of replacement funding for lost long-term EU support

· Repatriated EU laws

18. We expect a continued stream of invitations to attend the various parliamentary investigations into Brexit.  The UK Government White Paper stated that there are more than 30 ongoing at the time of its publication.  While it will always be preferable to have COSLA’s political representatives attend these, depending on how often we get invitations, on occasion it may be necessary to send officials instead.  

19. Over the next three or four months COSLA staff expect the pace in official level meetings to pick up as the shape of the probable outcomes of Brexit build up.  These should take place both at a Scottish and UK level with our governmental counterparts.  At the same time the Local Government Association has invited COSLA to send an observer to its ‘Task and Finish Group’ on Brexit, to help our own communications.
Areas for a COSLA Brexit Mandate 
20. Because of the above, clear mandates are sought below to carry us from where we are now through the Local Government election period and up to the point that the new Presidential Team and Spokespersons are in place later this year.  The below rolls up and extends previously agreed positions in this area

‘Constitutional’ Matters

21. We are in a period where constitutional change is underway.  As a minimum it relates to the powers that will be exercised in the UK that are currently managed through the European Union structures within which the UK is represented.  As mentioned earlier, these include a consultative role for Local and Regional Government underpinned by the subsidiarity principle.  At the moment the UK’s local authority associations have less of a say over Brexit negotiations than some devolved EU assemblies.  Our peripheral engagement needs to change.  It is suggested that the aims of COSLA for the next few months should be:
· Where repatriated powers result in shared competencies with Local Government, whether reserved or devolved (or both), COSLA will seek a formal governance or consultative model to be developed that engages with Scottish councils.  This should build on the positive experiences of the Committee of the Regions, the access we currently have to the European Commission and Parliament and building on good EU practice of engaging with municipalities in areas of shared competencies.  We will propose a consultative body of Local Government representatives to formulate UK international policies as well as parallel arrangements to the Joint Ministerial Committee to include representatives from the four UK local authority associations.  These will be based on existing good practice from both the EU institutions and member states.
· COSLA will push with the other UK local authority associations for a statement of modern democratic values that recognises, and preferably entrenches, the Charter rights to local self-governance, as well as the EU principles on subsidiarity and proportionality as originally intended to act as a counterweight to authoritarianism and centralisation by maintaining a local healthy democracy.  
· Consideration should be given over how the relevant provisions in the Treaty of the European Union and the EU Policy Statement of the UK Localism Act 2011 are extended into UK and Scottish Legislation, using opportunities that may arise during the evidence gathering, debates and legislation surrounding Brexit in the UK and Scottish settings.

New Trade Agreements, Procurement and State Aid
22. While the Brexit negotiations are underway positions are likely to be adopted that will effect local economies and impact on local government services.  A perspective on the way COSLA tries to influence the EU agenda is that we are working on the inside of the world’s largest trade agreement, ensuring the way it is developed and implemented is supportive of, or not damaging to, local decision making.  Many of the matters we currently prioritise will come up in the way new trade agreements are proposed with and outside the European Union.  

· COSLA will push for a strong, preferably statutory, role for Local Government in the framing and agreement of new trade arrangements – with a view to protecting the right to deliver local public services, use procurement to promote the local economy and employment, and protect the right to offer state aid to fragile and remote areas where there may be market failures.  

· COSLA recognises that the removal of the EU Frameworks on the above could create opportunities and threats.  Where this is the case, these will need to be developed in a way that doesn’t cause strains on the UK’s internal market or create destructive competition between councils and regions.  COSLA will push for a mechanism alongside or part of the Joint Ministerial Committee arrangements that involves the local authority associations to do this.  

· As at present COSLA recognises the benefits of working with municipalities in countries who we will be developing trade agreements with, so that pressure can be applied equally during the negotiating processes to ensure local decision making and services are maintained and that our objective of achieving locally integrated services is not undermined.
Community Cohesion and Citizens’ Rights
23. COSLA’s Leaders and Convention have been concerned that the likely removal of the EU-wide guarantees for citizens and workers could result in rights being lessened for all, despite the UK Government’s recently expressed commitment to maintaining these.  There has also been a strong feeling that the rights of settled EU citizens here in Scotland should be immediately confirmed.
· COSLA will continue in its Brexit related work to confirm the existing rights of EU visitors to, and workers and residents in, Scotland and the existing rights of Scottish people while living or working in the EU or simply visiting. 

· COSLA places a value on the peace dividend resulting from the EU and will continue to promote arrangements that see inter-regional relationships between municipalities, and local institutions, developed and maintained during and after separation from the EU.  
· COSLA will continue using its current presence and representation in the EU doing ‘business as usual’ working with our sister organisations through the Council of European Municipalities, the Committee of the Regions and the Congress of Local of Regional Authorities of the Council of Europe .  This will be important in ensuring good relations are maintained at an EU level during and after the Brexit process and help ensure that core local government interests are respected.
· While we recognise citizens’ rights and consumer protection will be initially embedded in the “aquis” transfer (placing the EU legislation into UK and Scottish law) through the Great Repeal Bill, COSLA will continue to make the case that how future policy variations are exercised (for example on environmental protection, low emission zones, climate change contribution) should be co-ordinated through a four nations arrangement with Local Government participation.  

· COSLA in the future should explore how the recent UN Sustainable Development Goals should be applied in our domestic environment so they can be used as a basis for future cooperation with our European and international partners such as United Cities and Local Government (the advisory body to the UN).  
Economy
24. COSLA’s member authorities have expressed concern about what will replace the existing European Structural and Investment Funds.  As was noted, the UK Government will consider this as part of the Green Paper on “Building our Industrial Strategy”.  Quite how negotiations on this will be progressed is, at present, unclear.  The stability of the 7-year funding framework has been valuable to Scottish Local Government.  The matter is one of great urgency to councils here, particularly as it is likely, unless rapid progress is made, that we will be competing with a highly organised trading bloc without a strategy to call our own.  As with the CAP there are only two years left to agree and trial our own ESIF replacement arrangements, unless we have a transition period for leaving the EU in which we shadow what is currently being developed there.  
· COSLA will argue for a strong and sustainable Industrial and Regional Development Strategy supported by a funding programme that recognises, and is possibly base-lined on, the EU approach that we are currently part of, and will be competing against.  It too should have a funding perspective that takes us outside the electoral cycle and the flexibility to achieve considerable regional and local discretion as well as multi-government partnerships.  

· There may be a need to look at the rates of support given to different parts of the economy to ensure that equitable arrangements are in place across strategic and vulnerable sectors, between regions and possible competitor countries. 

· COSLA recognises the difficulties that have been inherent in the ESIF approach, including the statistical basis for the distribution of money, the overly complex funding streams, and the need to cut down on the bureaucracy of the application and reporting requirements.  These will need to be addressed.

· The new migration policy will need to respond positively to regional and local variations so that workforce sectoral and skills requirements can be met as well as overcoming the challenges being faced as a result of population loss in certain council areas.  
· Longer term training and education programmes will be needed to address skills gaps that are likely to emerge and remain unmet – with there being a need to integrate local delivery.

Gathering Information.  

25. At the moment COSLA has held back from seeking significant amounts of views and data from member authorities.  Budgets and the imminent elections form part of very crowded corporate agendas.  Additionally, simply asking ‘How is Brexit likely to impact locally in your areas?’ seems a meaningless question at this stage.  If we don’t know what the likely scenarios are, it would make a data gathering exercise and its output of limited value.  We also need to be in agreement over what the information will be used for.  The best would be if there is a commitment that it would help shape mitigatory measures within the UK and Scotland to reduce the impacts in the lead up to and after leaving.

· Before we start asking questions we will need clear information about what a World Trade Organisation based departure could look like, as well as what the tariff and administrative burden is likely to be with a friendly EU ‘divorce’.  Without these, we can’t ascertain the predicted local economic effects of leaving compared to staying.
· Work with member authorities will also be used to identify the repatriated and other powers that they want devolved locally, or where we should be arguing for greater local flexibility sooner.
· Over the next few months a methodology will be required to start work on the financial burden on Local Government (in meeting the mitigation costs under either scenario) of leaving versus the cost of remaining.  This is expected to result in a need for ESIF type support above the current levels.
· It is accepted that some information gathering is required. COSLA and SOLACE have agreed to work together.  This is to ensure that reliable and comparable data can be used rather than views simply being sought.  While some bits of information could be requested from all authorities, there will be virtue in seeing if a selected sample of 4 to 6 authorities will allow us to go into more detail than we would otherwise be able. 

Conclusion

26. The Brexit agenda is a complex one with very significant activity underway.  The pace is likely to grow as the parliamentary system engages in the developing positioning for the negotiations and as further legislation is proposed.  The breadth of activity is wide, although much will naturally focus on trade and competitiveness.  The mandate from this report, along with any changes, will help guide COSLA’s approach and relationships over the next few months.  
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COSLA Leaders received an update report on recent government positions over Brexit and meetings that had taken place or were planned in which COSLA politicians and officials were taking part.  The report also sought a mandate in the following areas:  ‘Constitutional’ matters; New Trade Agreements, Procurement and State Aid; Community Cohesion and Citizens’ Rights; the Economy and Gathering Information, to guide its work over the next few months.  
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Principle chapter headings and themes from the Government White Paper
“The United Kingdom’s exit from and new partnership with 
the European Union”
1. Providing certainty and clarity – We will provide certainty wherever we can as we approach the negotiations.

2. Taking control of our own laws – We will take control of our own statute book and bring an end to the jurisdiction of the Court of Justice of the European Union in the UK.

3. Strengthening the union – We will secure a deal that works for the entire UK – for Scotland, Wales, Northern Ireland and all parts of England. We remain fully committed to the Belfast Agreement and its successors.

4. Protecting our strong and historic ties with Ireland and maintaining the common travel area – We will work to deliver a practical solution that allows for the maintenance of the common travel area, whilst protecting the integrity of our immigration system and which protects our strong ties with Ireland.

5. Controlling immigration – We will have control over the number of EU nationals coming to the UK.

6. Securing rights for EU nationals in the UK, and UK nationals in the EU – We want to secure the status of EU citizens who are already living in the UK, and that of UK nationals in other member states, as early as we can.

7. Protecting workers’ rights – We will protect and enhance existing workers’ rights.

8. Ensuring free trade with European markets – We will forge a new strategic partnership with the EU, including a wide-reaching, bold and ambitious free trade agreement, and will seek a mutually beneficial new customs agreement with the EU.

9. Securing new trade agreements with other countries – We will forge ambitious free trade relationships across the world.

10. Ensuring the UK remains the best place for science and innovation – We will remain at the vanguard of science and innovation and will seek continued close collaboration with our European partners.

11. Cooperating in the fight against crime and terrorism – We will continue to work with the EU to preserve European security, to fight terrorism, and to uphold justice across Europe.

12. Delivering a smooth, orderly exit from the EU – We will seek a phased process of implementation, in which both the UK and the EU institutions and the remaining EU member states prepare for the new arrangements that will exist between us.

Pillars of the Government Green Paper

“Building our Industrial Strategy”
Published on 23rd January 2017 and available at https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/586626/building-our-industrial-strategy-green-paper.pdf
1. Investing in science, research and innovation – we must become a more innovative economy and do more to commercialise our world leading science base to drive growth across the UK. 

2. Developing skills – we must help people and businesses to thrive by: ensuring everyone has the basic skills needed in a modern economy; building a new system of technical education to benefit the half of young people who do not go to university; boosting STEM (science, technology, engineering and maths) skills, digital skills and numeracy; and by raising skill levels in lagging areas. 

3. Upgrading infrastructure – we must upgrade our standards of performance on digital, energy, transport, water and flood defence infrastructure, and better align central government infrastructure investment with local growth priorities. 

4. Supporting businesses to start and grow – we must ensure that businesses across the UK can access the finance and management skills they need to grow; and we must create the right conditions for companies to invest for the long term. 

5. Improving procurement – we must use strategic government procurement to drive innovation and enable the development of UK supply chains. 

6. Encouraging trade and inward investment – government policy can help boost productivity and growth across our economy, including by increasing competition and helping to bring new ways of doing things to the UK. 

7. Delivering affordable energy and clean growth – we need to keep costs down for businesses, and secure the economic benefits of the transition to a low-carbon economy. 

8. Cultivating world-leading sectors – we must build on our areas of competitive advantage, and help new sectors to flourish, in many cases challenging existing institutions and incumbents. 

9. Driving growth across the whole country – we will create a framework to build on the particular strengths of different places and address factors that hold places back – whether it is investing in key infrastructure projects to encourage growth, increasing skill levels, or backing local innovation strengths. 

10. Creating the right institutions to bring together sectors and places – we will consider the best structures to support people, industries and places. In some places and sectors there may be missing institutions which we could create, or existing ones we could strengthen, be they local civic or educational institutions, trade associations or financial networks.

