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Leaders Item 4
UK Withdrawal from the European Union

	Strategic Development

This report provides an overview of the existing mandate for work on Brexit, the emerging themes, and the structures in place for planning, progressing and coordinating work on issues which will arise from Brexit over the coming months. The report seeks views on the workplan and next steps that COSLA should take.


	Summary and Recommendations

Leaders are is invited to:

i. Consider the existing COSLA mandate on the UK Withdrawal from the European Union;

ii. Agree the current work planning approach;

iii. Agree to continue the standing arrangements which provide ongoing political oversight; and
iv. Agree that COSLA should be involved in meetings at all political levels as this agenda progresses.


	References
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· Migration: Implications for Local Authorities – Leaders, January 2017
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STOCKTAKE REPORT ON UK WITHDRAWAL FROM THE EUROPEAN UNION (BREXIT)
Overall

1. From the very beginning of the discussions concerning the outcome of the European Union Membership Referendum it was clear that the role of Local Government had scarcely featured in the debate.  Issues that immediately arose for our membership started with the principal matter of the rights of the EU citizens living and working in Scotland, and the reciprocal rights of Scottish people living and working within the EU.  Other matters initially raised covered the need for workers supporting our local economies, the loss of influence in the development and implementation of national policy areas currently managed on an EU wide basis, support for social cohesion and regeneration measures and where the powers from the EU would eventually be managed.  A summary of the areas for which mandates have been agreed is annexed as item 1.
2. Since that time COSLA staff have worked to elicit local authorities more detailed views and have tried to create or maintain a place for ourselves ‘at the table’, meaning in the EU, on a UK, and on a Scottish basis, with the relevant government, parliamentary and local authority association level.
Local Authority Survey

3. COSLA’s recent Brexit Survey received responses from most Scottish councils. It confirmed the main concerns as EU workforce, Funding, Trade, Procurement and Environment.  It also secured more detail about information needs and ideas for mitigation as well as repeatedly calling for more certainty.  The survey also confirmed that while there was a core set of views, their relevance and importance varied for different council areas across Scotland.  For example, some councils were less concerned about staffing and their ability to deliver services than they were about the effect of withdrawal on the local economies.  Others specifically instanced worries in securing care workers, cleaners, community support workers and classroom assistants as well as teachers.  
4. Rural councils were more concerned about this because of the smaller labour market in their areas.  In terms of the local economies the message was more consistent over the challenges to local businesses in securing workers in the agriculture, food processing, hospitality/tourism sectors. An initial summary has been shared with Local Authority contacts (this can be shared with members of the Leaders if required).  This will help inform our future work with the various UK Government departments, Scottish Government, and the other UK local authority associations.

Political & Official Structures

5. To support the political oversight needed and to inform how we approach matters related to the Brexit issues a number of standing arrangements had been put in place with the agreement of COSLA’s political leadership and senior management. Agreement that these should continue is being sought. Political oversight will be provided by the new COSLA Leadership Sounding Board. It will include a standing item on Brexit to develop consensus and co-ordinate the policy developments across all areas.  This will provide the initial input into matters as they are formally debated though Leaders meetings and Convention.  This does not prejudice the more detailed work to be progressed through the relevant COSLA Policy Boards.  

6. COSLA has established a strategic stakeholder group to secure an understanding of the broader civic context and the perspectives of different social and economic sectors that act locally but have a Scotland wind aspect.  The group includes representation from a range of organisations comprising civic Scotland and will invite others as the agenda focusses on different areas of concern (annex 2).  Internally to Scottish Local Government a local authority officer group has been convened to provide more detail on the particular issues councils have identified through the Survey as priorities.  This group is open to input from all member councils as a forum to secure, discuss and share information on issues across the range of council services which arise as a result of Brexit.  

7. At a political level we will need to reconvene the arrangements with the other three UK local authority associations through the UK Local Government Forum.  At an official level COSLA’s staff have established officer links with the Scotland Office and Scottish Government.  We are hoping to re-establish contacts with the Department for Exiting the European Union, which has been difficult due to rapidly changing staffing arrangements, as well as the extended periods of purdah.  An informal arrangement exists at an official level with the Local Government Association (LGA) through its Brexit ‘Task & Finish’ meetings, attended by staff from the four local authority associations.
Legislative matters needing to be engaged with 
The European Union (Withdrawal) Bill 

8. This Bill is one of several aiming to ensure continuity of current regulation and legislation when the UK leaves the EU at the end March 2019. It will amend existing domestic legislation affected by the EU (including the Scotland Act), repeal the European Communities Act (ECA), and convert existing EU legislation into UK law.

9. The biggest challenges are the scale of legislation involved, ensuring proper scrutiny, and identifying and securing opportunities that may make the framework more effective.  The current concerns centre on:

· The thousands of pieces of EU regulations and decisions which form the existing framework which need to be converted primarily through secondary legislation.  To do this the Bill anticipates giving powers to the UK Government to propose changes directly to the framework for a period two years after withdrawal. 
· The need to ensure reciprocity is achieved between the pieces of EU and UK legislation that require it to work effectively (e.g. pensions, waste shipments, etc.). 

· The existing and binding obligations to report to the EU – this is a longstanding for Councils - the Bill anticipates major reform, potentially dispensing with these, or passing them on to the devolved administrations or UK bodies – all on a case by case basis.

· The policy areas with shared competencies (e.g. food safety, consumer protection, state aid) currently spread between local, Scottish, UK and the EU. Some will need to be co-ordinated on a UK-wide level, including Local Government. 

10. Without an existing consultative arrangement across all spheres of Government and a lack of commitment to subsidiarity, the legitimate place of Local Government is weakened.  The delegation of significant powers to Ministers generates a problem over effective parliamentary scrutiny.

11. The overarching concern for COSLA will be to push for scrutiny and consultation provisions in the Bill and to engage early with the Scottish and UK Governments before they proceed with their negotiations over powers to be devolved or agencies to be created at UK or Scottish level.

UK–EU Withdrawal and Free Trade and Partnership Agreements 

12. The negotiations between the EU and the UK over the terms of withdrawal need to be agreed by 31st March 2019, unless an extension to the negotiation period is reached in the meantime.  This looks unlikely.  However, the pressure is building for a three year transitional period, during which the UK would abide by EU laws and participate in EU programs as it currently does. 

13. From October 2017, if sufficient progress is reached on the terms of withdrawal, the negotiations will start on the “UK–EU Partnership and Free Trade Agreement”.  The UK Government want this to extend to cooperation on security, and possibly opting into EU programmes and agencies of mutual interest.  The “Hard Brexit” themes of withdrawing from the customs union with the EU (likely to see some tariffs and border controls being reinstated), withdrawal from the EU Single Market and ending of freedom of movement, while negotiating preferential access to the EU market (ideally including financial services) are seen as especially difficult.  There is incomplete agreement over how far the rights of the respective citizens should be maintained.  Separately it is unclear what migration policy will look like and how the effects on students and tourists can be minimised.  Agreement is needed by October 2018 so it can be ratified by ‘Brexit’ day.

14. COSLA’s Leaders and Convention agree that Councils need access to specific EU funds and programmes just as councils of non-EU members such as Iceland and Norway do.  
15. The more detailed the final Partnership and Free Trade Agreement is the more likely it is that the UK and Scotland will shadow the evolving EU rules on state aid, procurement, environmental regulation, employment laws to trade with the EU.  This will require COSLA to continue influencing EU decisions through our peers from other countries (through the Committee of the Regions) and our European umbrella organisation, the Council of European Municipalities and Regions (CEMR).
Engagement with the Institutions and Governments 

16. This section covers some of the relationships that need to be developed or maintained that have not been covered earlier.

European Commission 

17. The European Commission’s Article 50 Task Force led by Michel Barnier are meeting for a week each month with the UK negotiating team led by DExEU Secretary of State David Davis MP.  The first phase of negotiations focuses on citizen rights, outstanding financial commitments and Ireland.  Linked are discussions on the transitional arrangements including the role of the European Court of Justice and EU agencies. These would form the bones of the UK-EU Withdrawal Agreement.  

18. The process is openly being reported on with negotiation documents being publicly available. The main tension is the EU’s keenness on EU rules and the European Court of Justice’s (ECJ) jurisdiction continuing in some areas after Brexit, while the UK wants an agreement with as few liabilities as possible to the EU.  
19. Barnier’s office has been in touch with COSLA offering a meeting after the summer. The aim would be to highlight the key concerns of local government just as we are doing with the Scottish and UK Governments so that neither side overlooks them.

UK Government 

20. There have been various exchanges at officer and ministerial level with the Department for Exiting the European Union (DExEU).  These involve COSLA in its own right and also in partnership with the other three UK local authority associations (LAA).  All LAAs agree that given the local impacts of the withdrawal negotiations there should be a more structured relationship with the LAAs so we individually and collectively feed our views and be consulted on matters as the discussions progress.

21. There are also Brexit teams in key ministries such as Business Enterprise Innovation & Science (BEIS), the Department for Environment, Food & Rural Affairs (DEFRA), the Department for Work & Pensions (DWP) and the Department of Communities & Local Government (DCLG). COSLA has had some discussion on post Brexit replacement funding for local development and regeneration in both urban and rural areas. However, except for the rural funding – which together with research is an explicit priority – UK Ministries and corresponding Scottish directorates have achieved limited progress.  Given the limited time, COSLA could press for the previous structures that defined EU funding priorities to be replicated, allowing more time for the post Brexit funding landscape to develop.
22. Given ‘Brexit’ will be the biggest constitutional change since Devolution there is a need to make the governance of the UK more inclusive by involving the Devolved and local governments in the key strategic decisions made by Westminster.  COSLA has noted our rights to subsidiarity discussions and consultations on ‘EU law’ manifested through the Committee of the Regions and would want this right to engagement maintained.  The LGA has suggested a Constitutional Convention. The Welsh Government has made proposals to strengthening inter-ministerial cooperation.  Given one of the Brexit themes was a return of powers this area should be pressed on in the next few months.

Scottish Government

23. The Scottish Government continues to emphasise the ‘remain’ majority in Scotland most notably through last December’s ‘Scotland’s Place in Europe’.  Since then it has been seeking to make the new Joint Ministerial Committee – EU Negotiations (JMC-EN) a workable forum for Devolved Administrations to shape the UK negotiating position, but with little reported success to date.  As the Scottish Government is required by the ‘Withdrawal Bill’ to amend Scottish legislation and create statutory instruments where necessary, this clearly opens a way to empower the JMC-EN and for it to negotiate transfers of EU powers between the two branches of central Government

24. The Scottish Government’s Standing Committee on Europe is to some extent a sounding board.  It involves Scotland’s six MEPs, amongst a number of people providing external leadership.  We expect to work with SOLACEs member (Malcolm Burr) once it starts moving.

25. At this level it is interesting to note that despite the Scottish Government’s dissatisfaction with the JMC-EN and it having been vocal on devolution it is yet to fully engage with Local Government in any systematic way.  COSLA’s formal engagement with Mr Russell MSP and senior Civil Servants remain quite ‘thin’.  Although an informal meeting is being arranged with Mike Russell, Minister for UK Negotiations on Scotland's Place in Europe and Ken Thompson, Director-General for Constitution and External Affairs. A pressing issue for us will be establishing links within the appropriate directorates and with the Ministers to push our case for local government. 
European, UK & Scottish Parliaments
26. MEPs power lies in their ability to veto any deal that would result from the UK-EU negotiations.  Its Chief Negotiator, Guy Verhofstadt MEP, has agreed a set of ‘Brexit Guidelines’, to exert pressure on Mr Barnier and to avoid MEPs exercising their veto. 

27. COSLA staff plan to engage with Mr Verhofstadt and the key MEPs of the Constitutional Affairs committee in the same way as will be done with Mr Barnier and his team. Earlier engagement has been limited due to the delay in launch of negotiations and the local & general elections.

28. Most Committees of the UK Parliament have held Brexit inquiries. COSLA has given written and oral evidence to the Commons Scottish Affairs Committee and the Lords EU Select Committee, among others. Most of ‘Brexit’ negotiations scrutiny will be done by the Lords committee (chaired by Lord Boswell) and the purposely established Committee on Exiting the European Union (chaired by Hillary Benn MP).  
29. The key opportunities for MSPs will arise from the ‘Withdrawal Bill’, the Legislative Consent Motion and the extent to which the Scottish Parliament will need to amend Scottish legislation and statutory instruments.  The latter two will have a bearing on present EU legal, oversight and reporting duties of Councils.  In the Scottish Parliament MSPs have been active on Brexit negotiations scrutinising proposals and putting views forward on Scotland’s position. COSLA has given evidence to the Local Government and Regeneration Committee and sent submissions to the Culture, Europe and External Affairs Committees, among others.

30. COSLA will continue to be invited to give evidence in the many further enquiries that will be launched after the summer recess. Attention needs to be paid to briefing Scottish MEPs, MPs and MSPs on Scottish impacts, especially in terms of the Withdrawal Bill and the amendments that may be proposed to it by opposition parties.  A steady stream of briefings, written and oral evidence will be needed.  It will be important to maintain the existing engagement we have with Parliamentary Committees, their Convenors and clerks where there is an EU dimension to their work.  
Committee of the Regions & the CEMR
31. The four Scottish Councillors and four MSPs members of the CoR will continue until the end March 2019. Our members can have a positive role in ensuring that the CoR uses its privileged access to the EU institutional framework to ensure that local government views and interests are heard during the negotiations.  CoR’s political leadership has already had a discussion with Michel Barnier in March and came to Scotland to meet COSLA, the Scottish Government and Parliament on June 22. Our input was fed into a report to Mr Barnier. 

32. COSLA’s earlier work helped ensure the official position of CoR calls for both sides not to overlook the subnational / local dimension of the negotiations. It also calls for Councils to retain the ability to opt into EU programmes in a similar way to our Norwegians and Icelandic colleagues.  The new CoR President Mr Lambertz is making Brexit a priority.  We have established a commitment to develop a Joint Consultative Committee so that Scottish members can still have a political platform to engage with the CoR after Brexit.

33. The Council of European Municipalities and Regions (CEMR) is COSLA’s equivalent on a Council of Europe level, with European local authority associations forming its members.  COSLA has led work at an officer level on a range of EU issues (EU Funding, environment, public services, etc.) and at political level we are represented at the CEMR Policy Committee, their equivalent to our Convention. There is a significant policy information exchange between in its members. CEMR will continue to influence and gain intelligence on EU decisions that may be interest for Scottish Councils. 
34. CEMR formally supports our continued engagement with the EU and will be a key channel to have direct day-to-day engagement at officer and political level with our European counterparts.  We will likely lose most access we currently have in Brussels as an UK public body.
Work Plan

35. The work Brexit brings is wide ranging and complicated with connection across all civic Scotland. A high-level work plan has been developed to ensure co-ordinated progress across the range of COSLA policy teams whose policy areas will be impacted by Brexit (this can be shared with Leader if required). This will undoubtedly change as negotiations progress and as the UK Government develop the Bills necessary to affect the UK withdrawal from the EU but regular revision will ensure a clear overall picture of our activities is maintained. Agreement to this approach is sought.
Conclusion
36. COSLA has considerable opportunities to work to address the concerns of its membership expressed during the recent survey. ‘Getting to the table’ and making our presence felt is both a key opportunity and challenge.
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Brexit Strategic Stakeholder Group Representatives
	Organisation
	Representative

	Convention of Scottish Local Authorities
	Sally Loudon (Chair)

	Society Of Local Authority Chief Executives (SOLACE)
	Malcolm Burr

	Scottish Trades Union Congress (STUC)
	Helen Martin

	Fraser Allander Institute
	David Eiser

	International Public Policy Institute, Strathclyde University
	George Black

	Scottish Local Authorities Economic Development Group (SLAED)
	Caitriona McAuley

	Scottish Chamber of Commerce
	Liz Cameron

	Improvement Service
	Colin Mair

	Directors of Finance
	Derek Yule

	Chartered Institute of Public Finance & Accountancy (CIPFA) Scotland
	Don Peebles

	University of Edinburgh Academy of Government
	Professor James Mitchell

	Scottish Council for Development & Industry (SCDI)
	Claire Mack

	Stirling University Management School
	Professor David Bell

	Church of Scotland
	Martin Johnstone

	Federation of Small Businesses
	Susan Love


