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R&SD Executive Group Item 6.3
Council Liability on EU infraction fines
Purpose

1. This paper aims to describe how fines imposed by the EU Court could be passed down to Councils according to the UK Government and the potential implications for Scottish Councils. 
Recommendations 
2. Members are invited to:

i. Note the recent developments on the UK Localism Bill and their potential repercussions in Scotland;

ii. Note the recent actions undertaken by COSLA to assess the potential impact in the Scotland Bill;

iii. Raise awareness of this issue in their councils, in view of possible changes;
iv. Agree the policy line detailed in paragraph 10 below which defines COSLA’s interim stance on this issue

Detail

3. The recently tabled “English” Localism Bill, now progressing through the UK Parliament has measures to give Ministers discretionary powers to make local and public authorities pay fines imposed on the UK by the European Union Court of Justice when ruling that EU legislation has not been implemented.  While the Localism Bill covers only English Councils in principle, UK government departments support the proposed powers, with officials in the Departments for Communities and Local Government believing that the proposal will only work if it is applicable to all UK local authorities.
4. The recently refreshed Memorandum of Understanding between UK Ministers and their Scottish counterparts repeats the agreement that the Scottish Government will meet its share of EU Infraction fines imposed on the UK that arise from its failure to implement or enforce matters falling within its responsibility. 
5. However, if fines are to be levied on Scottish Local authorities explicit legislation will have to be in put in place.  As the first opportunity for this would have been the Scotland Bill, also going through the UK Parliament, COSLA officers have liaised with Scottish Government counterparts to establish that there is no immediate intention to amend the Bill in this way.  
6. We have received confirmation that Scottish Ministers would be reluctant to pursue such powers.  However it is still technically possible for UK Ministers to push for the Scotland Bill to be amended to include relevant clauses, even if this went against the “respect agenda” agreed by both Governments.  The most likely step now is that legislation would eventually be introduced into the Scottish Parliament.  

7. It is also important to highlight that the “English” Localism Bill does, in fact, have some marginal direct impact on Scottish Councils.  The reason for this is that through the reserved powers the UK Departments retain responsibility for UK- issues such as equalities, weights and measures, health and safety , trading standards, etc.

8. Finally, it should be noted that passing EU fines down to Councils already exists for some individual pieces of EU legislation, notably the EU Landfill Directive which could already result in financial penalties, including the possible contribution to EU fines where Local Authorities fail to meet national / EU targets.  
9. While the landfill penalties have been suspended in Scotland they have not been repealed, and the shared liability over EU fines remains. The novelty of the Localism Bill is that it opens a blanket and unlimited liability to practically any level of EU infringement penalty that a Minister wishes to transfer to Councils.

Draft COSLA line 
10. Although such penalties are rare, they might become more frequent in the future , hence the interest of the UK Government to guard against that. Similarly if the EU fines clause is applied to English Councils, there may be pressure on future Scottish administrations to be able to invoke similar measures to those being developed in England. Therefore Members are invited to discuss and endorse the policy position set out in the following paragraphs:   
(i)
The passing of such provisions would cause reputational damage to Councils.   It would contravene the subsidiarity principles of the Concordat and the European Charter if the Scottish Government made any moves on this without first proactively engaging and negotiating with Scottish local government. 
(ii)
There is a potential risk to councils of substantial fines for matters that lie outwith their direct control, for example individuals’ behaviour on waste, energy use and air quality far outweigh what councils can influence directly.  Fines could significantly destabilise councils’ budgets.

(iii)
Councils’ capacity to respond to some of these compliance issues is being seriously compromised by the reduction in revenue and capital allocations.  
(iv)
The English discretionary powers leave room for Ministers to choose Councils and decide on fines, giving limited scope for Councils to appeal decisions. No autonomous review of the decision is foreseen.  The use of fines is alien to Scottish intergovernmental relations. 
(v)
Given the stakes involved, it is likely that attempts to impose fines would elicit an expensive and legalistic response that would take a long time to resolve, as shown in other parts of the EU.   
(vi)
COSLA believes that the bottom-line is to have a legal requirement for the Government to be obliged to show that a given Council is objectively, directly and demonstrably at fault for not implementing EU law. 

(vii)
COSLA wishes to recall that the fine based approach has been shown to be unnecessary in waste – although if fines do come about there should be the possibility of revisiting other levers intended to drive change.  If responsibility is found to lie with councils, either fines or taxes should be adequate instruments.  Having both is unnecessary.  
(viii)
Generally COSLA tries to alert the Scottish /UK Government of any specific local impacts of draft EU legislation but this does not always result in an acceptance of our viewpoint.  Therefore the Government should also be required to demonstrate effectively that there has been proper and direct negotiation with councils in the development of the UK position on the relevant EU directives.  

Conclusion

11. In conclusion, it is recommended that we lobby against the proposed powers in the Localism Bill both in Scotland and at UK level, forming alliances with the LGA and others where appropriate.  
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