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Working Time Directive Update
 

Aim
1. This report provides members with an update regarding COSLA’s work to influence the revision of the EU Working Time Directive (WTD).  

Recommendation
2. The Executive Group are asked to: 

i) note and endorse the attached position statement regarding the Directive and its impact on Scottish local government; and
ii) note that early engagement has already taken place with key interests in Europe and that a programme of further lobbying activity at Scottish and European levels will now take place to coincide with the ongoing development of WTD proposals.

Current Activity
3. The Working Time Directive was one of the most difficult dossiers of the last term of the EU.  Members will be aware that the Directive is the  EU legislation governing minimum health and safety provisions covering all workers in the EU, and has sought to limit the number of hours that can be worked each week, as well as make provisions for the inclusion of rest time spent at the workplace.  These are important issues for local authorities and the wider public sector generally due to the need to provide 24 hour services.   However, strong divisions have emerged along national and party lines, and the issue has been compounded by several European Court of Justice rulings that created a number of legal loopholes in the current Directive.  

4. COSLA had therefore been anxious to build a strong lobby that ensures that the interests of the Scottish local government family are fully and effectively represented and  Members will recall that they considered and developed their initial policy position in response to the EU’s announcement that it was beginning a major review of the Working Time Directive at their meeting in May.  Members will also recall that COSLA had conducted a consultation across local government in Scotland to help inform this policy position, and that the initial results had already featured prominently in the collective response to the proposals provided by COSLA’s collective voice in Europe, the Council of European Municipalities and Regions (CEMR).
-  Consultation and Policy Development

5. Over the summer peiod, the Commission had sought social partners' (employer and worker representative bodies) views on whether action is needed at a European level on the directive and if so what the scope of the review should include.  The commission had highlighted four main issues that it considers to be of interest to those affected by the legislation:
· the 48 hour working week and the opt-out 

· the impact and definition of on-call periods 

· the reference period used for calculating the amount of hours worked 

· the flexibility of when breaks and rest periods can be taken

6. The commission will examine the views expressed during this first phase and will then decide what action if any is advisable, which may involve a second consultation on more concrete proposals.   COSLA has therefore worked to build on and share its views on these issues within Europe in order to ensure that our interests are considered and understood.  Our activity with regard to any potential revision of the Working Time Directive has been built on principle of early intervention in an attempt to ensure that the particular, and often unique, circumstances of Scottish local government are brought to bear on discussions at the earliest opportunity possible.  
7. In particular, the results of COSLAs consultation exercise, alongside the views provided by the HR Executive Group, have been crystalised into a Policy Position paper, attached at Appendix A.  Members are invited to consider and endorse this report. In  it, COSLA has been supportive of the UK Government position (retention of the opt out, subject to tighter conditions for the protection of workers; classing inactive on-call time as neither working time nor rest; and flexibility in granting compensatory rest).  Particular difficulties have been identified for fire and rescue service workers and residential care home staff.  In relation to the delivery of local government services, COSLA anticipates that changes to the regulation of working time will raise particular issues in relation to social care  (specifically residential care, and potentially some roads services)  and community safety (for example, in respect of the Retained Duty System Fire Service and Special Constables).  The features of the Directive precipitating these concerns are liable to be in  the area of withdrawing the opt-out option (which is used by 14 member states, not just the UK) and in changes to the definition of working time, specifically the classification of 'active' and 'inactive' on-call.  We fear that a substantial change of current rules could put provision of these local services in jeopardy at a time when Councils will face unprecedented financial constraints,
8. Colleagues in Brussels have also worked to share this policy paper in an attempt to incorporate the specific issues it highlights local government into proposals, or at least provide a more detailed explanation of how current ECJ jurisprudence should be understood.  We have also shared concerns with our umbrella CEMR, which has welcomed our activities to date.  Indeed, Cllr Cook has been invted to Brussels to present further details of COSLAs position in October.
- Impact Assessment

9. COSLA has also given written and oral evidence to the Impact Assessment undertaken on behalf of the European Commission’s Employment, Social Affairs and Equal Opportunities Directorate General regarding  the current application of the Directive, and the effect of any action in relation to this.  We also brokered the same opportunity for other interested parties in Scotland, in particular the Chief Fire Officers’ Association, CFOAS. This exercise has meant that we were able  to provide evidence at the crucial phase when the Commission is still evaluaging different options for action, and to inform decisions on what action should be taken, should any need for EU initiative be determined.  In order to measure the social and economic impacts of the WTD, the impact assessment included four in-depth studies focusing on:

a. Health and safety aspects of working time

b. Economic impact on businesses

c. Financial and organisational impact on public services

d. Use of the 'opt-out'.  

10. We are now awaiting the results of this impact assessment, which we are informed is due to be published during September.
Next Steps
11. COSLA will continue to bring forward views to the appropriate policy interest, and through the CEMR Employers’ Platform. The timetable for revision of the Directive has not yet been finalised but will focus on the following milestones:
· A summary of the first round of consultations, outlining the state of play, is expected for September 2010.
· We anticipate a second stage consultation to take place shortly afterwards.
· Draft legislation is expected on 14 December 2010 but it is probable that the social partners will seek a delay to allow for views to be accommodated.
12. The Commission are yet to publish the formal outcome of the first consultation and the impact assesmsent but have signaled its intention of undertaking a second, more public,  consultation with wider stakeholders in the autumn.  It is worth highlighting that our key concerns (agreed in the previous Executive Group) have already been shared through formal and informal routes with the officials responsible of this review, so we would use this second round to now expand our views using the attached full submission if agreed by members.  
13. Meanwhile, colleagues in Brussels have established several opportunities to meet with appropriate MEPs to continue to communicate COSLA’s position and to lobby for this to be recognised during the development of any proposals. These are scheduled to take place throughout September. Likewise there has been some initial informal exchange of our findings with UK officials, who broadly welcome the approach.
14. The Brussels Office will also continue to report on the developments as soon as intelligence emerges and work with the Employers’ Organisation to define the COSLA position on these.  Further opportunities for engagement will be shared with the Executive Group as they become available.  However, it is important to recognise that the concerns of local government in Scotland will form only a small part of the overall scope of the Directive.  Members are invited to encourage continuing active dialogue with COSLA on this task.
Serafin Pazos-Vidal

  


Adam Stewart 
  



Head of Brussels Office   



Policy Manager

Elfreda Whitty

EU Adviser
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COSLA SURVEY TO SCOTTISH COUNCILS

CONSULTATION  ON CHANGES TO THE EUROPEAN WORKING TIME DIRECTIVE

Overview 

The Convention of Scottish Local Authorities (COSLA) is the national and international representative voice of the 32 Scottish Local Authorities, and has long being engaged in the review of the EU Working Time rules. 

Working Time was one of the most difficult dossiers of the last term of the EU, and during the previous round of negotiation, COSLA very strongly highlighted the potential impact of changes to the current Directive to Scottish MEPs, and to Scottish UK and EU officials.   Particular difficulties were identified  for the provision of key local services  such as fire and rescue service and residential care homes.  COSLA has been supportive of the UK Government position (retention of the opt out, subject to tighter conditions for the protection of workers; classing inactive on-call time as neither working time nor rest; and flexibility in granting compensatory rest).  These areas continue to be a key concern for us in the new mandate.

The intensely difficult and protracted debate on the Working Time Directive meant that for the first time it was not possible to reach a “last-chance” conciliation stage between the Council of Ministers and MEPs, before the Parliament closed for the June elections. As a result, there is still little consensus on the fundamental principles on which to review the Directive in future.  
COSLA therefore very much welcomes the opportunity that this new round of consultation provides for fresh thinking about how the Directive can help ensure that local authorities and the wider public sector in Scotland are able to effective 24 hour services. 

Developing the Evidence Base

We are committed to achieving this through a fact based, reasonable analysis of the current treatment of working time, and through proactive proposals for the way forward which are sensitive the challenges that changes to the rules would present.   In order to achieve this, we used the questionnaire that the Commission prepared for the social partners to carry out a wide ranging survey of our each of Council’s Human Resource Departments and those of related police and fire and rescue services, seeking information on current treatment of working time, as the impact of potential revisions to the Directive on the ability to provide effective services, and on operating costs.

Reflecting the high degree of priority that local authorities place on working time issues, we have had an exceptionally high rate of feedback with 70% of the 32 Councils providing detailed responses.  This information covers the diversity of Scottish Councils, in terms of size, population and urban/rural typology, as well as a variety of different working time arrangements.

We are now keen to share this fact-based evidence from Scotland with European Commission officials, and for Scotland to feature in the impact assessment now being undertaken by the Commission. Through our European umbrella CEMR we have already provided some headline issues during the first round of consultation to the social partners..  However our findings provide much more detail about the situation, and the challenges that Scottish councils face over working time regulations:

Headline findings:

EU social legislation needs to take fully into account, and respect, the need for certain local services such as social care or fire and rescue services to have discrete local arrangements which enable them to deliver effective and responsive services to the public. This includes the possibility of setting specific working time limits to ensure continuity of these public services;

The protection and enhancement of the workforce is of the highest priority to Scottish local government employers.  However, council experts recognise that the changes to the Working Time Directive could have a significant impact upon the provision of a number of vital public services in Scotland, and in particular community safety services.  

Our evidence suggests that these services are not configured in an irresponsible way, or in ways that present hazards to employee health and safety which need to be addressed through changes to the working time regulations.  Rather, they have been designed to reflect service demands posed by unique circumstances, either to ensure continuity of specialist provision where this delivers the best outcomes for service users, or in order to respond to the challenges posed by  the unique geographical nature of Scotland. We also consider it vital that that appropriate management arrangements are in place to monitor excess hours worked by employees.
COSLA anticipates that changes to the regulation of working time will raise particular issues in relation to social care  (specifically residential care, and potentially some roads services)  and community safety (for example, in respect of the Retained Duty System Fire Service and Special Constables).  

The features of the Directive precipitating these concerns are liable to be in  the area of withdrawing the opt-out option and in changes to the definition of working time, specifically the classification of 'active' and 'inactive' on-call.  We fear that a substantial change of current rules could put provision of these local services in jeopardy at a time when Councils will face unprecedented financial constraints.
Indeed our survey found that front end service delivery in every Scottish council would be affected by changes to the current Working Time rules.   In some councils, up to 1000 employers would be affected, with an estimated 10,000 employees across Scottish Councils potentially affected.

Although opt out is a last resort, nearly all Councils make of current scope within the Directive to deal with working time in different ways, and these arrangements cover a vast number of staff groups.  These employee groups are often those that are delivering services that make the biggest differences to lives of service users, including Roads and Winter Gritting Services, Home Carers, Social Workers,  and Police staff.

Key Points of Concern:

- Service Provision

Our experts believe that if no distinction between ‘active’ and ‘inactive’ on-call time is made then the calculated working hours of employees on ‘call-out’ or ‘standby’ arrangements would be significantly increased. These arrangements apply across a wide range of local government services in Scotland.  COSLA is now surveying the potential impact in each Council of any potential diminishing or discontinuation of the current standby arrangements if imposed by a new WTD.

Our key points of concern are the residential home care services provided by Councils and Fire and Rescue Services provided through the ‘retained firefighter’ system. 
In respect of the potential removal of the opt-out and the status of call-out time, specific concerns have been raised by the Fire and Rescue Services where, in much of Scotland, cover is provided by retained service personnel.  While Fire and Rescue Services benefit from one of the public service exceptions retained even in the last draft of last year's round of negotiations, we have concerns  that this would not apply equally to retained fire-fighters.

These staff hold other positions in addition to their Fire and Rescue Service commitments and are, therefore, highly likely to exceed the 48 hour per week maxima when hours are calculated across their several posts. Some evidence suggests individuals have 80 to 120 hours per week on-call commitment to the Fire and Rescue Service.  Therefore a change in the current provisions would significantly affect small and remote Local Authorities, where Council workers are retained fire-fighters while performing other tasks.   We are concerned that this will have a catastrophic effect on the ability to provide emergency services in these areas, where retained fire-fighters perform other tasks and the overall cost of running a retained fire station is 10% of a normal fire station.

· Legal Definition

A key concern is that of legal definition, and in particular the need to define “reasonable” as per “reasonable time period”.  This definition is vital to the treatment of working time in councils, and the opportunities to manage this in other ways. Our view is that inactive on call time should not be classified as working time.  To do so causes particular difficulties for residential staff and staff on standby during the winter period.
We are also concerned about the classification of inactive “on-call time” as working time. “In Active” time being counted as working time has presented the biggest challenge in relation to the residential care sector. In some services, such as Children’s Residential Care, which provides intensive support to some of the most vulnerable members of society, the practice of “sleeping over on-call” at many residential establishments is utilised which results in certain full time employees quickly accruing 48 hours in a week, and can necessitate use of the “opt out” .  These workers are highly specialised, and recruiting  additional staff can be difficult, as well as disruptive to the continuity of services provded to clients.  

A majority of Councils have calculated that inactive on call time classified as working time would raise costs and would make many long standing on-call arrangements unworkable. It will have an impact on vulnerable service users and viability of cost effective service delivery, as well as affecting the continuity of care provided in many areas. There is concern among practitioners about the additional cost that changes to the current arrangements will force upon Councils, particularly at a time when international constraints on public finances have been well documented.
While councils are actively working to ensure that they comply with best practice in relation to working time, even a small local authority estaimtes that £250,000 in extra staff costs would be required annually if the current arrangements were changed.

· Multiple Employment

We know that many of our employees will hold more than one job within Councils, and many more will also engage in part time work outside of the council.  If the Working Time proposals are  to include multiple employment,  then further technical consideration would be required.  This can present difficulty in ensuring adequate rest breaks are given and 48 hours are not exceeded especially if other employment is not declared. In particular, the directive would need to ensure that employers are aware of their responsibilities to ensure that this is taken into account , determine how multiply employers take responsibility for monitoring and for ensuring that workers are getting their compensatory rest and are not working over the 48 hr rule, and to determine employers would gather and store the required information.  Even should these obstacles be overcome, we also have grave concerns about how individual employers might be act on this information and the potential for enforcement, including disciplinary procedures.   
· Dealing with Unforeseen Events
While the 17 week period has advantages, this is not consistent across the workforce.  An example is the seasonal nature of our winter maintenance service, where averaging working time over a year in their case would allow greater flexibility.   On call time classed as working time will require an increase in the number of employees required over the winter period. This raises issues about training and our capacity to have a pool of experienced operatives who can carry out this specialised service.  Limited resources and lack of third party options mean that changes to the directive could mean that many Scottish councils that cover a large geographic area may be unable to offer sufficient cover.  In this, as well as many of areas of service, greater flexibility would be sought around compensatory rest to provide the flexibility to continue to provide service without greatly increasing costs.   Increasing this reference period to 1 year would eliminate difficulties we currently have with employees who participate in banked hours schemes.

· Flexible Working
Further guidance in the area of the facilitation of compensatory rest would be welcome.  Councils are increasingly looking to deliver progressive workforce management options that can improve efficiency while allowing employees to exercise greater control over their work patterns.  With mobile and flexible working arrangements becoming popular, work is now being measured not on the amount of time spent but rather on what has been achieved.  For the shift towards more flexible, mobile and home working practices to be effective, maximum flexibility for local determination will be required.   

· Economic Context 

We are also mindful of current economic instabilities, where employees may rely on receiving enhancements by doing extra hours to meet financial commitments.  The unstable economy and tighter financial constraints within the public sector have also resulted in budget cuts, recruitment freezes and heightened scrutiny over recruitment which mean that vacant posts are either not filled or take longer to fill.  Fundamental changes to working time rules in this context would seem to be ill timed and ill conceived.
Detailed responses

	1. Which points of the Working Time Directive are useful to you as an employer? 

For example, is the current provision to have a 17 week reference period for calculating the average number of working hours a practical solution for you? 

	There is overall support for a 17-week reference period  as it enables the force the ability to react to operational requirements and critical incidents, knowing the impact on working time will be averaged out over a period of time . It also guarantees workers health and  safety while client care is not compromised by staff being over tired whilst on duty resulting in potentially hazardous mistakes being made.  

Some Councils would be keen to extend the period  to 52 as this would provide additional flexibility and would alleviate problems caused by exceptional circumstances such as severe weather events and large scale long term crisis.

At the same time, the existing Working Time ‘Opt out’ of the 48 hour working limit is regarded by many as  essential in order to provide some of our 24 hour services (e.g. residential care, special constabulary or fire services.).  Many of the workers concerned have full time roles external to the organisation and they then act as volunteers to boost the resilience levels of local services and  provide support for community engagement.  At the same time it is important that appropriate management arrangements are in place to monitor excess hours worked by employees. 

The fact that periods of inactive ‘on-call’ away from the workplace are not classed as working time enables the force to ensure sufficient resilience is readily available to react to emergencies and major incidents at a level commensurate with the requirements of the situation. Employee groups operating standby duty present a particular problem if in-active on call time counts as working time for example in Social Work Services where cases are reported of on-call sessions of 16 hours with spans of 64 hours on-call periods needs to be covered at weekends.

	2. Which points of the Working Time Directive cause difficulties to you as an employer? 

Have any particular provisions become obsolete or more difficult to apply, or have changes in working patterns and practices in your organisation had an impact on the application of the Directive?

For example, does the fact that in-active on call time is classified as working time cause you difficulties? If so, how? 

	The leave provisions under the WTD have caused some significant issues in that this was provided for health and safety reasons and to allow rest from work.  Our Councils report that the Directive has created problems as regards to rest breaks particularly when care needs to be provided24/7.
Where individuals have two or more jobs, the ‘opt out’ clause makes it difficult for Local Authority  employers to deal with day to day basic management.

As regards stand by and call out arrangement, the requirements for compensatory rest periods and fixed periods of rest i.e. minimum break durations of 12 hours, 24/48 hours makes some standby/call out arrangements impractical. This also limits the ability to operate rotating shift patterns. Equally, our member Councils report that if the 48 hour opt out was not available this would cause difficulties for employers having to cover shifts, and also for employees willing to work more hours for financial reasons. Similarly some staff prefer to have flexibility to personally manage their working times, and there are concerns that this would be hampered by stricter WTD limits.

Classing inactive “on-call time” as working time causes difficulties, particularly in  Residential Care establishments. This is easier to comply with in those services with employers working part time. However in some services, such as Children’s Care, the practice of “sleeping over on-call” at many residential establishments is utilised which results in certain full time employees quickly accruing 48 hours in a week.  On call time classed as working time will require an increase in the number of employees, particularly during certain periods of the year and will have impact on cost of service delivery. 

A majority of Councils feel that inactive on call time classified as working time would raise costs and would make many long standing on-call arrangements unworkable. It will have an impact on vulnerable service users and viability of cost effective service delivery. If this is classified as working time then the cost of on budgets would mean that some services could not be sustained. 

There is considerable anxiety across Human Resources professionals about definition of  “rest time” and how to determine it. They report that in real life the differential between activity and inactivity,  when on stand-by/ being called out,  is difficult to assess. Therefore at the very least the new WTD should have very clear definitions on where to set the bar for working and non working situations. 

If this time is treated as working time, there would be implications for Social Care Services’ ability to ensure workers  get compensatory rest time. If the hours of sleep in on call time are included in their working week this will have impact on the number of hours employees work, hourly rate of pay (currently local agreement exists where they are paid national minimum wage , for sleep in on call and hours not included in working week, recruitment and resource issues and cost of additional budget would be required .

The changes applied to reflect the ECJ jurisprudence have also presented difficulties in relation to annual leave entitlement and sickness.  We would also seek clarity about the discrepancy between the Directive (stating 20 days) and the UK Working regulations (stating 28 days) as reference period.

	3. Do you use the "opt out", and if so for which group of staff?

	A clear majority of Councils do use opt out clauses, across a vast number of staff groups; Roads Operatives, Home Carers, Social Workers,  Police staff,  janitorial staff, Drivers (winter gritting) and  Craftworkers are the most cited.

A key category is multiple post holders who are employed in a number of different part-time posts within the local authority or who may have a part time post outside of the local authority in addition to their main job with the local authority. 

It is not uncommon for 4% of the workforce to be in this situation, and this trend is growing as workforce management and employment contracts become more dynamic and flexible, including increasing number of  home working arrangements.
If the proposal to include additional employment is taken forward, the directive would need to clarify which employer would have responsibility, which has to ensure that workers are getting their compensatory rest and are not working over the 48 hr rule, how employers would gather and store the information, and what employers would be able to do with this. 
One well known sector, which also featured in the previous round of negotiations is that of the firefighters, particularly the retained firefighters, which provide most of the service in Scotland. This service uses “on call” conditions, and under the WTD methodology they would reach perhaps 120 hours on call per week. This particular case exemplifies the need to have much more nuanced definitions on what on call means.  A review of the current Working Time Directive would also a fundamental review of the current NJC Scheme of Conditions of Service for Firefighters.  The current scheme is highly prescriptive in terms of duty systems, and would consequently require substantial revision to reconcile it with any removal of the opt out arrangements.
COSLA is particularly keen that the retained fire fighters’ specific situation is duly recognised in the future Directive as to ensure continuity of the service across Scotland.  

	4. Is it useful for the Commission to amend the Directive in line with the objectives set out in the draft paper ?  Are there any alternative options that you would propose, including non legislative measures?
For example, would you like to see more clarity around the flexible use of compensatory rest? 

	 There is recognition that European Jurisprudence has made it  inevitable that the Working Time Directive would  be reviewed and it is therefore appropriate that the Commission tries a third round now that the Commission and Parliament are fully installed for a new term. 

In terms of proposals, our practitioners are unanimous in their support for as much flexibility  as possible in order to support the sectors identified above.  However they are also very keen that the definitions contained in the Directive (on call, active inactive, etc) are robust as to ensure legal certainty during the implementation phase. 

Clearly they would like to see maximum flexibility for local determination of compensatory rest arrangements. There should be more flexibility on the time limits on rest beaks and rest periods particularly where employees work irregular hours or split shifts.

A clear distinction in the future rules between inactive and active on call time, with the former not counting towards working time,  is proposed. The suggestion of calculating working time at less than 100% is seen by some as a possible way for a compromise that could be further developed. 

 Similarly, there is overall sympathy for provisions that enlarge the reference period for averaging working hours, either in a 52 week or a 12 month timeframe.

One noteworthy proposal coming from practitioners suggest that if the future rules were to be stricter regarding on call time , then the Directive should take into account of rest periods immediately after, but also immediately before the shift.  They report that often workers working two short periods during a 24 hour timespan can effectively rest before and after these two shifts, therefore the Directive should take into account the overall amount of rest available to the employee round the clock.

A constructive approach to this difficult question is also suggested in relation to the overall rationale of the working time rules. Given that mobile and flexible working conditions , including home working, is increasingly popular among employees due to societal change, it is important to measure not the amount of time spent but what has been achieved, with the rules of compensatory rest been understood in a flexible way to reflect this. 

Again, a key concern is legal definitions. Particularly highlighted is the need to define “reasonable” as per “reasonable time period”. This refers to both the need to have in the EU rules the limits of what is reasonable but then allow the local employer maximum flexibility to agree with its employees what reasonable means in that particular workforce requirements and conditions.    

 As with the previous question, there is significant concern about ensuring legal certainty in situations where employees have more than one job, in particular if one of them is outside Council services, with legal certainty guaranteed as to establish which employer would have the overall responsibility to monitor the 48 rule, how this information can be realistically gathered and stored, how and to whom employers should forward this information and what would be the extent legal responsibility for the Council in case of breach. 

	5.Impact on your workforce

In relation to your organisation’s workforce:



	5.1 What are the key employment sectors that might be affected by the Directive? e.g. residential care workers, retained firefighters, etc.?

	In the previous responses the general categories of concerned workers have already been outlined. However when asked specifically about this, our practitioners were able to revel the real extent of the problem that local services face: 

· Care Workers (Children’s Residential Units) – Children & Families

· Care Workers (Older Peoples Residential Units) – Community Care: Older People

· Care Workers (Care at Home) – Community Care: Older People

· Mobile Attendants (Community Alarms) – Community Care: Older People 

· Response Team (Community Alarms) – Community Care: Older People

· Community Service Workers – Criminal Justice

· Occupational Therapy Technicians (Weekend Call Out) – Independent Living Services

· Drivers – Resources

· Police Officers, Special Constables, Police Staff and Police Staff volunteers (who are called out for specialist purposes eg casualty bureau).

· Retained Firefighters

· Road workers  carrying out road maintenance and winter maintenance duties

· Staff on call for gritting and other road safety emergencies.

· Janitorial staff,

· Community hall stewards, Concierge – 24 hour CCTV monitoring

· Community Wardens

· Anti Social Behaviour Team

· Roads Section –especially during winter months

· Gardeners – especially during summer months

· The Councils’ Election Unit at times leading up to and beyond Elections



	5.2 How many workers are likely to be affected in these sectors, and what is their contract situation (full time, temporary, jobshare?)

	A large number of council workers will be affected by changes to the current Directive, with up to 1000 workers affected in some councils.  Given the diversity of structures in place (geographic size, deployment of workforce) it is difficult to make like for like comparisons within individual categories. However, an estimate of 10,000 council workers across Scotland’s councils could be affected by changes to the Directive.  

We might anticipate that overall 400 care workers per council could be affected, of which 300 would be fulltime workers, together with up to 100 road maintenance employees. 

A typical example from a smaller authority reports that 1.27% of the total council workforce is involved in on call duties. This break down into Children Services (6% of the total Children & Families workforce undertake on call duties) and Housing Need (21% of the total Housing Need workforce undertake on call duties).  The majority of these employees are full time.  In Older People’s Services, 5% of the total Older People Services workforce undertake on call duties, the majority of which are part time.

We can also supply detailed figures for Fire and Rescue Services in Scotland. By 31st March 2010 there were 3291 RDS personnel employed in Scotland, recently recognised as Part time workers. They constitute 50% of the total 7705 fire fighters, and they alone staff 241 of Scotland’s 330 Fire and Rescue stations. There are also 212 Senior Officers employed on the Flexible Duty System, and who are likely to be affected by the Directive. 

	5.3 For these groups, what is the average working time regime, particularly in terms of on call hours? 

	This depends on individual Councils working arrangements. Some report that they normally operate within the 48 limit or less, due to use of part time staff.  However we have received reports of 86 to 120 hours over a nine week period.

Some Councils use a system whereby residential Social Work employees regularly participate in a “sleepover on call” rota in addition to their regular shift pattern. Similarly some Social Work Unit Managers are involved in on call activity 2 – 3 occasions per 4 weeks. This covers a period from 5pm – 9am. In addition to this Unit Managers provide 24 hour weekend  cover from Fri 5pm – Mon 9am and also provide similar cover on PH’s

Others report that Residential Childcare staff are expected to work on a six on and three day off pattern. The pattern of late shift into early is the usual but does not meet the WTD. They also undertake sleep in duties which means that there are on the premises for 24 hour. For this reason clarity over non active time is particularly required.
Local police staff in particular are one of the most difficult to assess as because of the varied nature of police work and the disciplines / specialisms involved, there is no average on call regime. Roles vary with some being on constant call (due to small numbers) and others who are required to come in when major incidents occur.



	5.4 Is there a cost associated with any changes to these employment sectors?  (It would be helpful to quantify this in general terms so far as possible).

	From the previous answers, it is clear that there is widespread concern among practitioners about the additional cost that changes to the current arrangements will force upon Councils.

The scale of the issue depends on the specific configuration of each council’s working time arrangements; some councils report that  the  cost of recruiting extra staff could be offset through avoidance of additional pay premiums for full time staff working overtime, while others anticipate that large amounts of extra funds would need to  be allocated in the future to manage cost increases.  

Regardless of the individual working time and resourcing situations, there is overall agreement that in addition to staff costs, there will be significant amounts of resources and capacity that need to be devoted to ensuring compliance with stricter regulations, notably the associated training costs for new staff and added pressure on existing staff and management to ensure services are covered effectively by staff who are trained to carry out their duties to acceptable standards.

Finally the issue of retained fire-fighters poses the greatest difficulty for adaptation, as running a station with this type of staff costs only 10% of the cost of a full time staffed Fire and Rescue station. Considering that the former constitute the majority of Fire and Rescue services in Scotland, a change of regulations will make them financially unsustainable.



	5.5 What impact on service delivery would you expect changes to these employment sectors to have?  

	In parallel to the above findings, respondents anticipate that an end to the ‘opt-out’ clause would have a significant negative impact on our ability to provide an effective range of care services. A short term impact in reorganising staffing and working arrangements is also forecasted.

In residential care, it is anticipated that shift systems would need to be reviewed and additional staff might be required; however larger number of staff would be in fact detrimental of the ethos of these particular kind of establishments as exist in Scotland
Practitioners fear that tightening the period of compensatory rest will adversely affect shift patterns in residential homes for example where a number of lengthy shifts are worked in close succession followed by a number of rest days.

For certain key services such as fire and rescue we argue that it will be very difficult to organise any viable means of maintaining even basic levels of emergency cover throughout most of Scotland should the current opt-out arrangements be removed. In this regard it is important to outline that the current limitations on the derogation on civil emergencies do not include all emergency service operations that take place in practice.

Also dramatic are the reports from police forces anticipating that less police officers on call at any one time and ready for immediate recall to duty, including  specialist commanders and advisors, is likely to lead to long running or important investigations taking longer to make progress.

Whilst the legislation has the intention of protecting workers, the practitioners fear that the Directive has the potential to affect a range of public services’ ability to provide accessible, flexible and cost effective services. 


� It is worth noting that in Scotland and the UK it is the Local Authority that is the  public body statutorily responsible for organising the election processes.  This includes facilities management, human resources, security, collection and counting of ballots, duties of the returning officer. In addition this requires significant amount of staff time to plann and coordinate in advance of polling days. 
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