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Leaders Item 4a
Private and Confidential

Brexit Update

Purpose

1. To provide an interim update report on matters relating to Brexit, pending a fuller, more considered report at February’s Leaders’ meeting.
Recommendations

2. Leaders are invited to:
a) Endorse COSLA’s ongoing activities on Brexit; and
b) Note that a further report will be provided to the next meeting to allow COSLA to  


agree its negotiating position up to the summer recess.
Background

3. Since the last Leaders’ meeting two major announcements relating to Brexit have taken place.  The First Minister launched the Scottish Government’s position, “Scotland’s Place in Europe”, on 20 December 2016, and the Prime Minister made a well-documented speech at Lancaster House on 17 January 2017, shaping her Government’s intended approach to Brexit.  These are covered below.  
4. Notably also, at the time of writing, the Joint Ministerial Committee (European Negotiations) has just met on 19 January.  On 24 January the Supreme Court will deliver its judgment on whether Ministers or Parliament have the legal authority to trigger Brexit.  On 25 January COSLA’s President and Cllr Hagan will meet with Michael Russell, the Scottish Minister for UK Negotiations on Scotland's Place in Europe and Kevin Stewart, Minister for Local Government and Housing.  A short conversation is also expected between the Secretary of State for Scotland and the COSLA President early next week.
5. Finally, a meeting is due of the UK Delegation to the Committee of the Regions in London on 30 January in London, on the fringes of which it is likely that the four local government associations will meet the UK Minister for Exiting the European Union, and COSLA has been invited to give evidence to the House of Lords European Union Committee on  1 February.
“Scotland’s Place in Europe”

6. On 20 December, the Scottish Government published its negotiation priorities, or more specifically the issues that it wishes the UK Government to include within the UK negotiating position.  While the timing may have seemed unusual for such an important release, it took advantage of a slow news period, being tabled before the UK Supreme Court ruling to set out the Scottish Government’s stall well in advance of Article 50 notification.
7. Contrary to the title of the document, the main focus is domestic: a priority is to avoid an internal UK border if there’s to be a differential arrangement with the European Economic Area (EEA) for Scotland, and possibly Northern Ireland - hence the insistence of the paper on the UK remaining at very least in the Customs Union.  Ideally the position paper was keen for the UK as a whole to remain in the Single Market.  Failing that, the Scottish Government would prefer that Scotland has access to the Single Market.  This was widely anticipated, such ideas have been being promoted by civil servants and other commentators since July. 
8. There are some ideas that are likely to be more feasible than others, or will get broader UK support:  There is mention of access to some EU funding ((Horizon 2020 for example, but not INTERREG, CEF (infrastructure funding) or the European Investment Bank)), laws requiring reciprocity (pensions, healthcare, etc.) or laws that can remain voluntarily aligned (environmental and employment standards).  The UK/Scottish Government are free to pursue alignment of law and regulations with those of the EU and to do will assist the UK in meeting the principle of “equivalence” or harmonisation just as the Crown possessions (Man and Channel Islands) do while remaining outside the jurisdiction of the European Court of Justice.  “Equivalence” is an important underpinning to maintaining access to financial markets amongst others.
9. The biggest challenge would be asymmetry on the issue of goods and workers.  If Scotland retains a different status with the EU than the Rest of the UK (rUK), it could require complicated controls for Scottish bound goods not going to rUK and, for workers, it will effectively mean that people would need to have ID cards or face similar controls.  This though is increasingly happening through the use of documentation showing people have a right to access employment, rented accommodation and the health service.
10. A positive response to the document from the UK Government was swiftly ruled out by the Secretary of State for Scotland, David Mundell, as well as being ruled out in the Lancaster House Brexit speech covered below.  To make progress on a special protocol for Scotland (and Northern Ireland) would require the willingness of the UK Government to seek agreement from the EU27 to a further complication of the forthcoming negotiations – in effect to have a further set of negotiations running alongside the existing two.  At this point, it seems an unlikely area of agreement.
11. The Scottish Government’s document is disappointing in its lack of local government coverage – despite the information shared and contact with Scottish Government EU officials.  Absent is any discussion of how repatriated powers might be devolved within Scotland or how agreements might be reached on such constitutional matters.
UK Government Brexit 12 priorities. 

12. On 17 January the UK Prime Minister outlined in a speech her Government’s 12 priorities before launching the process of UK withdrawal of the EU at the end March.  These included: the single market; trade and the customs union; immigration; rights for citizens; crime and terrorism; a transition deal; workers’ rights; strengthening the union; and science and research.   
13. Her statement built on her Party Conference speech and is a response to the demands of greater clarity over what is intended.  The Prime Minister confirms that her Government’s position is that the UK will leave the EU entirely by the end March 2019.  It will not be part of the EU Single Market, it will not retain the jurisdiction of the European Court of Justice nor will the UK share a Customs Union.  This is intended to enable the UK to negotiate trade deals with the rest of the world and to impose migration restrictions to EU and non-EU nationals alike, prioritising entry of high skilled workers. 
14. The Prime Minister stated that as powers are repatriated from Brussels the right powers will need to passed to the devolved administrations of Scotland, Wales and Northern Ireland. However she did not comment on the role of Local Government in how these would be used, or in the formulation of any post Brexit positions, such as maintaining the UK single market. or in considering the content of draft free trade agreements.  
15. Article 50 provides for a two year period to negotiate over the withdrawal of the EU, settling dues and obligations (the divorce arrangements) and a framework for its future relationship with the Union.  The framework is likely to recognise the UK Government will seek to conclude reciprocal arrangements on the rights of EU and UK nationals, and special arrangements for home affairs, and the continuation of anti-terrorism cooperation.  In the same period, the UK Government will seek to establish arrangements so that goods (such as vehicles and logistical chains) and services (particularly financial) have as few barriers as possible in accessing the EU.  The UK Parliament will vote on the final agreement before the end of the two-year period, as will all other EU Parliaments.

16. This UK Government opening negotiating position is bold and will present serious challenges.  There is some scepticism about what can be achieved, and the willingness of the EU27 to go as far as the UK Government would like it to.  From the point of view of Scottish Local Government, COSLA will be seeking a number of safeguards.  These are likely to include:

· Pressing for a Smith Commission or Constitutional Convention arrangement to deliberate on where returned EU (and other) powers should sit.

· Pushing for full consultation over EU rules and guidelines not explicitly covered by Great Repeal Bill when future changes of the Act concern council powers.
· Councils to retain the right to participate in EU projects that the UK will continue to support and pay into – in the same way as some non EU members such as Iceland and Norway do.

· For a priority to be given to migrant workers needed to support Scotland’s local and countrywide economy, with a particular emphasis on rural and remote areas alongside the high skilled workers, e.g. in academia and finance.

· Consideration be given to community cohesion, with the UK and EU agreeing to citizens living either side prior to the EU Referendum being granted permanent residence.
· That the new UK Industrial Strategy is complemented with new local economic development funding arrangements that have the same medium term certainty, strategic and bottom up elements currently provided to councils by EU funds.

17. As the TTIP and CETA controversies showed, if the UK signs any new Free Trade Agreement with the EU or other trading blocs and countries, councils must be consulted on the aspects that directly concern their local powers and services in a way that reflects the provisions of the Localism Act 2011, which gave such rights on the equivalent EU arrangements.
The Supreme Court and Further Meetings.

18. The Supreme Court decision is widely expected to reject much of the case that the UK Government’s made to it over the Crown use of prerogative powers.  Of particular interest will be any coverage given to the case that the Scottish Parliament should be formally engaged in the debate surrounding Brexit.  It is possible, but unlikely, that the position of Local Government will be covered too.  
19. As covered in the earlier part of this report the Joint Ministerial Committee (European Negotiations) will meet on 19 January.  COSLA’s meeting on 25 January with Scottish Ministers will hopefully explore current positions and how partnership working can progress.  Similarly, the opportunity will be taken to explore partnership working with UK Government both at the local government associations’ meeting with the Minister for Exiting the EU, on the fringes of the upcoming Committee of the Regions meeting, and in the latest conversation with the Secretary of State to take place prior to Leaders meeting.
20. Leaders should also be reassured that regular contact is now well established between COSLA officials and their counterparts in Scottish and UK Governments.  Indeed the first of planned regular tripartite meetings between Scotland Office, Scottish Government and COSLA officers took place earlier this month.
21. The intention is to use these various meetings to establish the detail behind the headlines of the stated negotiating positions of the UK and Scottish Governments with the intention of bringing back a comprehensive report to the February Leaders meeting in February to allow Leaders to make a fully informed review of COSLA’s negotiating position up to the summer recess.

Conclusion

22. COSLA will continue engaging with the Scottish and UK Governments as well as continue directly working with our counterparts in Europe to ensure that the interests of Councils and our communities are protected during these negotiations.  Our intention is to report back in more detail to Leaders in February.
Communications Bulletin
The Leaders’ meeting noted an update report on recent developments on the United Kingdom Exiting the European Union.  These covered “Scotland’s Place in Europe”, the Brexit Speech by the Prime Minister and future events and meetings.
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