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European Charter of Local Self Government – Update
	Strategic Development
This paper updates Leaders on proposals for a Member’s Bill seeking to put the European Charter of Local Self Government into law in Scotland, highlights that a draft response to the initial consultation will be brought to Leaders in August, and asks Leaders to support this work through appropriate communications and parliamentary activity.



	Summary and Recommendations
The basic powers and rights of Local Government in Scotland are not enshrined in law in the way that is commonplace internationally.  One of COSLA’s longest held objectives is to help address this by incorporating the European Charter of Local Self Government into law. 
This reports build on discussion at Leaders in August 2017 and Convention in March 2018 regarding proposals by Andy Wightman MSP to initiate a Members’ Bill that would legally incorporate the Charter in Scotland.  The report highlights a number of factors associated with doing so, and seeks agreement that COSLA engages in appropriate communications and parliamentary work in support of this area of work going forward.
Leaders are asked to:
i. Note that an initial consultation on a Members’ Bill will be published by Andy Wightman MSP;

ii. Note that COSLA will develop a formal consultation response for consideration by Leaders in August; and
iii. Agree that COSLA develops an appropriate programme of communication and parliamentary work to support this activity in line with its democratic principles.  
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European Charter of Local Self Government – Member’s Bill 
Strategic Development
1. This paper updates Leaders on proposals for a Member’s Bill seeking to put the European Charter of Local Self Government into law in Scotland, highlights that a draft response to the initial consultation will be brought to Leaders in August, and asks Leaders to support this work through appropriate communications and parliamentary activity.
Background 
2. Leaders will be aware that local democracy in Scotland and the UK is almost unique amongst western democracies because its basic powers and autonomy are not set out in law.  In broad terms this means that local government is wholly subject to the will of Parliament, which has discretion to set the shape, size, powers and functions of local government.  This position is sometimes also cited as the unfinished business of devolution; despite the formation of the Scottish Parliament in 1999, Scottish Ministers have largely the same powers over local government that the Secretary of State for Scotland previously held. 
3. While positive relationships often exist between national and local government and the parliament, the current position is in in contrast to common international practice where local government’s basic rights are independently established (and often captured in a written constitution), and national and local government require to work in partnership to exercise their respective roles effectively. It also ultimately means that major changes to local government and local democracy can, and over decades have, proceeded without checks and balances to ensure there is a local democratic mandate for them.  
4. One of COSLA’s longest held objectives is therefore to formalise and protect the role of local government in the governance of Scotland.  This is reflected in COSLA’s constitution, in the ‘democracy and reform’ adopted by Convention for the COSLA Plan 2017-22, and in COSLA’s work to strengthen intergovernmental relations in the context of Brexit.   It also has a practical bearing on many policy issues, including in relation to local taxation and beyond.
5. Having promoted the European Charter of Local Self Government for over two decades as way of enabling progress to be made, Convention and Leaders have previously therefore supported the development of a proposed Members’ Bill by Andy Wightman MSP in this area.  

The Charter of Local Self Government
6. The Council of Europe brings together 47 governments from across Europe and beyond to agree minimum legal standards in a range of areas (for example, the European Court of Human Rights is part of the same framework).  For the avoidance of doubt, it was the UK’s membership of the European Union, not the Council of Europe, which was subject to the referendum in June 2016.  Formally, by leaving the EU, the UK will simply join the existing 19 non-EU states which belong to the Council of Europe.
7. The European Charter of Local Self-Government is part of the Council’s treaty framework and guarantees the political, administrative and financial independence of local authorities to work in the interests of the local population, acting within the limits of the law.   The Charter is also seen as a powerful way to underpin partnership working between local and national government, and, through a specific provision on participation, to enable communities to participate and engage in local decisions affecting their lives.
8. The Charter was adopted in June 1985 and is in force in every Council of Europe member state. The UK ratified the Charter on 24 April 1998 and it came into force on 1 August 1998. In ratifying the Charter, the UK agreed to be bound by the Charter in relation to the 32 councils established by the Local Government (Scotland) Act 1994.
9. However, the Charter has never been made part of domestic law, and in practice this means that there is no formal recourse to ensure that its provisions are upheld.  It is this position that the proposed Members’ Bill now seeks to address. 
What is Changing?

10. There is a clear formal process determining the development of potential Member’s Bills within the Scottish Parliament. The first step in this process is to publish an initial consultation setting out the factual position surrounding the issue, and to invite views on this.
11. It is anticipated that Mr Wightman will launch this shortly (a further verbal update on specific timescales will be provided to Leaders at their meeting).  While it is clearly Mr Wightman’s consultation, COSLA has already sought to feed early comments from Convention and Leadership Sounding Board into this process, particularly in relation to the need for a compelling narrative about why the Charter is important, and what a Bill would achieve. We have also secured an ongoing commitment to involve COSLA throughout any subsequent steps.
12. The consultation document itself, however, is owned by Mr Wightman, and at this early stage it is important to note that its core purpose is to surface rather than resolve views, and to identify key issues or uncertainties that may require further detailed analysis or investigation, rather than set out a specific case for change. 
13. Once launched, the initial consultation will be open for 12 weeks.  Like all Member’s Bills, a formal proposal will then be submitted to Parliament, which will be subject to a further procedure that includes seeking the support of at least 18 MSPs from at least three political groups within the Parliament.  Should sufficient support be secured, a Bill would then be lodged and scrutinised through the normal 3 stage Parliamentary process, beginning potentially in late 2018.  
14. One potential avenue as part of this formal process is also for Scottish Ministers to consider whether they would wish to legislate ‘on similar terms’ through their own Bill instead.  Should this be the case, the most likely anticipated avenue for doing so would be the potential for a Local Democracy Bill later in the parliament, which Ministers have already mooted as a vehicle for taking forward findings of the Review of Local Governance.  This is one of the reasons why the Charter is also being considered in the context of COSLA’s Special Interest Group overseeing COSLA’s strategic approach to the Review more widely. 
Next Steps
15. From a COSLA perspective, the publication of the initial consultation is likely to require two key actions.  

-Responding to the Consultation   

16. COSLA will wish to submit its own response to the consultation, for consideration by Leaders in August, highlighting key benefits that placing the Charter into law could bring, as well any related issues to take into consideration.  In particular, while the Charter’s symbolic impact on local government’s ‘right to exist’ has sometimes been the focus of discussion, we are likely to wish to promote its significant wider practical impact on issues such as:  
· Enhancing the relationship between national and local government: The Charter would require strong ongoing partnership arrangements on joint areas of competency, promote subsidiarity, and reduce the ability for key changes to be made without consultation. 

· Strengthening local government’s ‘constitutional’ protection: While there is no written constitution in which to reflect the Right to Local Self Government, incorporation into law would be the closest possible equivalent.  Once done, it would take a bold subsequent Parliament to reverse this.  It would also help emulate legislative protections that already exist for the Scottish Parliament.
· Legal checks and balances: Legal incorporation would create the possibility of judicial review should the Charter provisions not be upheld.   While less likely to be used, this possibility of legal redress would create a strong imperative for national and local government to work co-operatively. 

· Participation: The Charter includes provisions ensuring communities have the right to participate in decisions that affect them, in keeping with COSLA’s leading work on participatory budgeting and beyond.   
· Culture and practice: Legislation should over time help strengthen culture and practice in relation to local democracy, in much the same as previous legislation has done so in relation to equalities. 
· International Compliance: Incorporation would ensure that Scotland complies with international democratic norms and resolve previous scrutiny by the Council of Europe pointing out that Scotland and the UK is out of step.
17. In other words, legal incorporation of the Charter would ultimately strengthen the checks and balances supporting local democracy by allowing anyone to challenge actions that they believed contravene it.  However, the significant practical advantage of doing so should be to promote much greater emphasis on consensus and partnership between national and local government on shared issues, clarify the competencies of each, and translate this into everyday practice in ways that are widely seen as beneficial in other countries.     
-Campaign and lobbying activity 
18. While it is too early to speculate about the Members’ Bill prospects of success, COSLA can also play a significant role in helping develop the support required for the consultation to proceed to the next stage.  
19. In particular, Convention has already agreed that part of COSLA’s role should be to seek opportunities for local elected members, individually and collectively, to use their own networks to highlight the positive outcomes for communities that could be achieved.
20. Once the consultation is published, it is therefore recommended that Leaders agree that COSLA puts in place proactive communications and media to promote a positive response to the consultation, and seeks to work with parliamentarians to help to ensure that they give it the support that is required to take it forward to the Bill stage.
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